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PRISCILLA R. OWEN, Circuit Judge:

Taxpayersare seeking abatement of interest pursuant to 26 U.S.C. § 6404(e), asserting

that delays and errors by the Internal Revenue Service constituted ministerial actswithin the

meaning of section 6404(e) and resulted intheimpairment of thetaxpayers’ ability to defend

against adjustments to partnership items that caused additional tax liability, penalty and

interest for the individual taxpayers. The district court granted the United States' Rule

12(b)(6)* motion to dismissfor failureto state aclaim. Because none of the errors or delays

'Fep. R. CIv. P. 12(b)(6).



of which the taxpayers complain were ministerial acts, we affirm the district court’s
judgment.
I
The taxpayers, Raymond W. Beall and his wife, seek abatement of interest for four
years, from March 1989 through April 1993. Their claims are governed by 26 U.S.C.
8 6404(e) before its amendment in 1996. Section 6404(e) provided:

(6)  ASSESSMENTS OF INTEREST ATTRIBUTABLE TO ERRORS AND
DELAYSBY INTERNAL REVENUE SERVICE.—
(1)  IN GENERAL.—In the case of any assessment of interest
on—

(A) any deficiency attributable in whole or in part to
any error or delay by an officer or employee of the Internal
Revenue Service (acting in his official capacity) in performing
aministeria act, or

(B) any payment of any tax described in section
6212(a) to the extent that any error or delay in such payment is
attributable to such officer or employee being erroneous or
dilatory in performing a ministerial act,

the Secretary may abate the assessment of al or any part of such
interest for any period. For purposes of the preceding sentence, an
error or delay shall be taken into account only if no significant aspect
of such error or delay can be attributed to the taxpayer involved, and
after theInternal Revenue Service has contacted the taxpayer inwriting
with respect to such deficiency or payment.
(2)  INTEREST ABATED WITH RESPECT TO ERRONEOUSREFUND
CHECK.—The Secretary shall abate the assessment of all interest
on any erroneous refund under section 6602 until the date
demand for repayment is made, unless—

(A) the taxpayer (or arelated party) hasin any way
caused such erroneous refund, or

(B)  such erroneous refund exceeds $50,000.?

Beall and hiswifewerelimited partnersin Agri-Venture Associatesand in OasisDate

226 U.S.C. § 6404(€)(1988) (amended 1996).
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Associates. TheBeallsfiled ajoint federal incometax returnfor 1984, which reported |osses
from these partnerships. The Bealls also filed an Application for Tentative Refund, which
carried back these losses from 1984 to 1981. The requested refund was made, but the IRS
subsequently selected the partnerships’ 1984 returns for administrative review as part of a
larger IRS investigation, which examined the 1984, 1985, and 1986 tax returns of
partnerships that shared a common general partner, AMCOR Capital Corp.

In March 1989, in connection with a grand jury investigation, the IRS entered the
genera partner’s office and seized the partnerships’ books and records. The grand jury
proceedings remained ongoing for four years and were concluded without any indictments
or charges being brought or filed. During this time, the United States suspended the civil
examination and adjustment process. The IRS did not return the partnerships books and
records until 1993, and when the IRS did return them, some had been | ost and the remai nder
wereindisarray. TheBealls' claim for abatement of interest arises out of these events, and
they seek suspension of interest from the date when the referral to the criminal investigation
division was made until the books and records were returned in April 1993. Alternatively,
they seek abatement from March 1989 until April 1993. The Beallsassert that the IRS erred
or delayed in performing ministerial acts during this time by: (i) delaying issuance of a
criminal referral, (ii) delaying or suspending civil proceedings, (iii) conducting an erroneous
and unreasonable criminal investigation, (iv) improperly seizing the partnerships booksand
records based on a flawed search warrant, (v) losing some of the partnerships books and
records, (Vi) returning the partnerships books and records in disarray, and (vii) impairing
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access to the partnerships books and records for four years.

In December 1996 the IRS sent proposals to the Bealls for resolving issues relating
to the partnerships. Several monthsthereafter, the Bealls and the IRS agreed to a settlement
relating to the partnerships. In June 1997 the IRS advised the Bealls in writing of
adjustmentsto their individual tax liability for 1981 and 1984 resulting from the settlements.
The IRS assessed additional taxes of $29,978 and a penalty and interest in the amount of
$67,525, which the Bealls paid.

In December 1997 the Bealls requested arefund of the additional taxes, penalty and
interest they paid as aresult of the settlement. The IRS denied the request. In April 1999
the Bealls filed a supplementa claim for refund, claiming in part that interest should be
abated under 26 U.S.C. § 6404(e).

In March of 2000 the Beallsfiled suit indistrict court regarding their December 1997
and April 1999 refund requests. The claim regarding the December 1997 request was
dismissed as barred by the statute of limitations, and the Bealls did not appeal that decision.
The claim regarding the April 1999 request asserted that interest should be abated under 26
U.S.C. § 6404(e).?

Thedistrict court granted a motion to dismissfiled by the United States, holding that

the court lacked jurisdiction to hear challengesto adenial of arequest for abatement under

*The April 1999 refund request also included a claim that a net interest rate of zero should
have applied under 26 U.S.C. 8§ 6621(d). However, that claim was dismissed by the district court,
and the Bedlls never appealed dismissal of that claim.
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26 U.S.C. 8§6404(e). Thiscourt reversed, holding that thedistrict court had jurisdiction over
the matter, and remanded the case for further proceedings.*

Onremand, the United Statesrenewed itsmotionto dismissor for summary judgment,
arguing that (1) all of the complained-of actsoccurred beforethe IRS“contacted” the Bealls
“inwriting” regarding a“deficiency” and therefore did not come within section 6404(e), and
(2) the IRS sdelaysand errorswere not “ministerial” and therefore could not provide abasis
for abatement. The district court held that some of the complained-of acts occurred before
the IRS contacted the Bealls and that the remaining actswere not “ministerial” and could not
provide abasis for abatement.> Accordingly, the district court dismissed the Bealls' claim,
and the Bealls have pursued this appeal .° Because we conclude that none of the delays or
errors of which the Bealls complain were ministerial acts, we do not reach the question of
how 26 U.S.C. 8§ 6404(e) should be construed with regard to when the IRS “contacted the
taxpayer in writing with respect to such deficiency or payment.”

[

Whether and when to issue acriminal referral isnot aministerial act. It requiresthe
exercise of some discretion as does conducting a criminal investigation and deciding how
long books and records are needed in conducting such aninvestigation. Similarly, whether

to suspend civil proceedings pending a criminal investigation requires the exercise of

“Beall v. United States, 336 F.3d 419, 431 (5th Cir. 2003).
5Beall v. United States, 335 F. Supp. 2d 743, 751, 753 (E.D. Tex. 2004).

°ld. at 754.



discretion. In addition, the allegation that a flawed search warrant was used to seize the
partnerships’ books and records does not involve a ministerial act by the IRS. Absent
exigent circumstances, a magistrate must issue a warrant,” and any flaw caused by the
magistrate was not attributable to the IRS. To the extent that the IRS may have provided
information to a magistrate to obtain the warrant, and that information caused the warrant
to be “flawed,” the provision of such information was not ministerial.
Whether the loss of the partnerships’ books and records involved a“ministerial act”
iIsacloser question. In atemporary regulation, the IRS defined “ministerial act” as
aprocedural or mechanical act that does not involve the exercise of judgment
or discretion, and that occurs during the processing of ataxpayer’s case after
al prerequisites to the act, such as conferences and review by supervisors,
have taken place. A decision concerning the proper application of federal tax
law (or other federal or state law) is not aministerial act.®
Thisdefinitionisaccompanied by several examplesindicating that aministerial act generally
consists of implementing a decision, not making a decision. According to the examples,
. oncean IRS*group manager” approvesataxpayer’ srequest to transfer her
case to another office, “the transfer of the case is a ministerial act” and
“interest attributable to adelay in transferring the case” may be abated;
. iIf an IRS examination reveals a deficiency and the taxpayer and the IRS

have identified all agreed and disputed issues, a notice of deficiency has
been prepared and reviewed, and any other prerequisites have been

"Horton v. California, 496 U.S. 128, 143-44 (1990) (“ The[Fourth] Amendment protects. . .
by requiring a neutral and detached magistrate to evaluate, before the search or seizure, the
government’ s showing of probable causeand its particular description of the placeto be searched and
theitemsto be seized.”).

8Temp. Treas. Reg. § 301.6404-2T, 52 Fed. Reg. 30162-01 (1987) (adopting the definition
of “minigterial act” in atemporary regulation that appliesto taxable years after December 31, 1978).
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completed, “issuance of the notice of deficiency isaministeria act” and
“interest attributable to adelay in issuing the notice” may be abated;

. if the taxpayer invested in a tax shelter and the IRS's extensive
examination of the tax shelter causes delay, the delay is not due to a
ministerial act and “interest attributable to this period cannot be abated”;
and

. If an IRS agent is sent to a training course and the agent’ s cases are not
reassigned, neither the decision to send the agent to training nor the
decision not to reassign the cases is a ministerial act and “interest
attributable to the delay cannot be abated.”®

Thistemporary regulation has since been replaced by arevised regulation, which only
appliesto morerecent tax years.™® 1n 1996 Congressamended 26 U.S.C. 86404(e) toinclude
managerial as well as ministerial acts.'* The revised regulation was developed after this
amendment and did not ater the definition of ministerial act,*? but added a definition of

“managerial act”*® and examples clarifying that managerial acts include decisions to grant

sick leave, send an agent to training, and not to reassign an agent’ scases.* Theexamplesaso

°ld.

1026 C.F.R. § 301.6404-2(d) (governing taxable years beginning after July 30, 1996).
"See Pub. L. No. 104-168, § 301, 110 Stat 1452 (1996).

1226 C.F.R. § 301.6404-2(b)(2).

31d. §301.6404-2(b)(1) (“Managerial act meansan administrative act that occursduring the
processing of ataxpayer’ s case involving the temporary or permanent loss of recordsor the exercise
of judgment or discretion relating to management of personnel. A decision concerning the proper
application of federal tax law (or other federa or statelaw) isnot amanageria act. Further, agenerd
adminigtrative decision, such asthe IRS s decision on how to organize the processing of tax returns
or itsdelay inimplementing an improved computer system, isnot a manageria act for which interest
can be abated under . . . this section.”).

14d, § 301.6404-2(C).



clarify that decisions regarding substantive tax law or the review process itsalf, such as decisonsto
prioritize one case over another or to delay processing a case until atax shelter has been examined,
are not ministerial acts.”®

The revised regulation also expressly characterizes the loss of taxpayer records as a
managerial, not aministerial, act.® The earlier, temporary regulation did not indicate how
the loss of records should be characterized.'” As noted, the revised regulation and its
inclusion of loss of taxpayer records asamanagerial act do not apply to thetax yearsat issue
in this case. Nevertheless, we give considerable deference to the IRS' s definition of what
constitutesaministerial act, particularly when, as here, Congress intended the IRS to adopt
regulations defining a ministerial act,*® and the revised regulation was adopted pursuant to
noti ce-and-comment rulemaking procedures.’®

The IRS's characterization of losing taxpayer records as a “managerial act” finds
support in the legidative history of the 1996 amendments to section 6404(e). The term

“managerial” was added to section 6404(e) in part to permit abatement for loss of taxpayer

o}

191d. § 301.6404-2(b)(1) (defining “managerial act” to include “the temporary or permanent
loss of records’).

17See Temp. Treas. Reg. § 301.6404-2T, 52 Fed. Reg. 30162-01 (1987).

18SEN. REP. No. 99-313, 1986-C.B. 1, 209 (1986) (“ The IRS may define aministerial act in
regulations.”).

1963 Fed. Reg. 70012-01 (1998); see also United Satesv. Mead Corp., 533 U.S. 218, 229-31
(2001) (noting that agency interpretations adopted pursuant to notice-and-comment rulemaking
procedures are generally afforded a high level of deference under Chevron U.SA., Inc. v. Natural
Resource Defense Council, Inc., 467 U.S. 837, 842-44 (1984)).

8



records.®® Therefore, the IRS srevised regulation does not reflect achangein the definition
of “ministerial act”; it reflects the congressional understanding that the loss of records was
not ministerial and would not be a basis for abatement before the 1996 amendment. The
Bealls allegation that the IRS returned taxpayer recordsin disarray is similar to the loss of
records and should be treated as a managerial, rather than a ministerial, act.

The Bedlls observe that in another case, the IRS conceded that interest should be
abated dueto the loss of records.* Citing the doctrine of judicial estoppel, the Bealls assert
that the IRS cannot take a different position in this case. This argument was made for the
first timeinthe Bealls' reply brief on appeal. Therefore, theissuewaswaived.?? Thiscourt
may raise judicial estoppel sua sponte in “especially egregious case[s| wherein a party has
successfully asserted adirectly contrary position.” 2 But even assuming the estoppel doctrine

applies, this is not an egregious case. The IRS did not affirmatively assert a contrary

#See H.R. REP. NO. 104-506, at 27 (1996), reprinted in 1996 U.S.C.C.A.N. 1143, 1150.
(“Thebill permitsthe IRS to abate interest with respect to any unreasonable error or delay resulting
from manageria acts as well asministerial acts. Thiswould include extensive delays resulting from
managerial actssuch as: thelossof recordsby the IRS IRS personnel transfers, extended illnesses,
extended personnel training, or extended leave.” (emphasis added)).

%'See Bov. Commissioner, 89 T.C.M. (CCH) 1474 (2005) (“ Respondent lost petitioners’ file
from June 26 to November 7, 2001. The Commissioner’ sloss of ataxpayer’ sfileisaministerial act.
Respondent concedes that interest that accrued during this period should be abated.” (citation
omitted)).

#See United Sates ex rel. Am. Bank v. C.1.T. Constr. Inc. of Tex., 944 F.2d 253, 258 (5th
Cir. 1991) (“American cannot raise the doctrine of judicia estoppel on appeal becauseitsfailureto
plead estoppel means that it waived the issue.”).

Z|d.



position; it merely conceded that interest should be abated for the period of the loss.** The
concession was not necessarily that the loss was aministerial act; it could have been based
on the case' s factual circumstances.
11

The Bealls contend that the district court erred in denying them additional discovery.
The discovery they sought related to the question of when the IRSfirst contacted the Bealls.
Even assuming the district court abused its discretion in denying further discovery, anissue
we do not decide, the requested discovery does not bear on the question of law that resolves
this case, which is whether the IRS s alleged errors and delays were ministerial acts.

For the foregoing reasons, we AFFIRM the district court’ s judgment dismissing this

case.

#See Bo v. Commissioner, 89 T.C.M. (CCH) 1474 (2005).
®Seeid.
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