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GARWOOD, Circuit Judge:

Def endant - appel | ee Veronica Jaine (Jaine) is charged in a two
count indictnment with having, on or about OCctober 1, 2003,
possessed less than fifty kilogranms of marihuana with intent to
distribute it and having conspired to do so, contrary to 21 U S.C
8§ 841(a)(1l), 841(b)(1)(D and 846. The United States appeals the
district court’s pre-trial order granting Jaine’s notion to

suppress evidence obtained in a search of Jaine’s suitcase while



she was a passenger on a bus stopped at a fixed inmgration
checkpoint. W vacate and renmand.
Facts and Proceedi ngs Bel ow

On Cctober 1, 2003, Jaine was a passenger on a G eyhound bus
traveling north when it was stopped at the pernmanent inmm gration
i nspection station fifteen mles north of Laredo, Texas, on
Interstate 35. Border Patrol Agent Corey G ubbs boarded t he bus at
its front to perform an immgration inspection of all the
passengers. He was the only agent on the bus. Agent G ubbs
proceeded to nove down the aisle of the bus, asking each passenger
(other than those who were “handing nme i nm grati on docunents”) in
turn to state his or her citizenship and travel plans. Jaine was
seated in an aisle seat slightly in front of the m ddle of the bus.
The w ndow seat next to her was unoccupi ed. There were sone
passengers in front of her and sone behind her. Wen Agent G ubbs
reached Jaine, he asked her to state her citizenshinp. Jai me
replied that she was a United States citizen. Agent G ubbs then
asked Jai ne about her travel plans and she responded accordingly.
The interview was conducted entirely in English.

Agent G ubbs then asked Jai ne whether a suitcase on the fl oor

in front of the w ndow seat next to her belonged to her.! He

Jai me and Agent Grubbs, the only witnesses to testify at the suppression
hearing, disagreed as to the sequence of these events. At the hearing, Jaine
cont ended that Agent Grubbs noved on to the next passenger after asking her the
twoinitial, imigration-related questions. Accordingto Jaine, it was only after
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testified that he found the bag’ s presence odd, and “believed there
m ght be narcotics init,” because, in his experience, nost people
pl aced baggage of that size in the checked | uggage conpartnent of
the bus.? Jainme confirmed the bag was hers and Agent G ubbs then
asked whether he could look inside it.® Jaime consented, and
opened the front pocket of the bag, revealing only clothing. Agent
G ubbs then asked Jaine to open the back pocket of the bag. She
did so and, wupon Jaine opening the back pocket, Agent G ubbs

i medi ately recogni zed what appeared to be a bundl e of mari huana.*

Agent G ubbs renoved Jaine and her bag from the bus, and then

Agent Grubbs conpl et ed questioni ng of all the passengers and checked t he bat hr oom
at the rear of the bus that he returned to her and asked for consent to search
her bag. However, the district court explicitly found Agent G ubbs’s account to
be nore credible, stating in its suppressi on menorandum and order:
“There was sone di spute about the sequence of these events. At the
suppressi on hearing, Defendant contended that Agent G ubbs noved on
to the next passenger after asking her the initial two questions.
According to her testinmony, it was only after Agent G ubbs conpl eted
guestioning all of the passengers and checked the bathroomthat he
returned and asked for consent to search her bag. The Court did not
find this account to be as credible as Agent G ubbs’ testinony.
According to Agent Gubbs, he stopped at Defendant’s seat,
guestioned her, and renoved her from the bus, all before he had
conpl eted his inmgration inspection of the remaining passengers.”

2Agent Grubbs also testified that as he “was wal ki ng down the aisle” he
“noticed” that Jaine “would |l ook at me and then | ook the other way . . . every
tinme ny eyes woul d nmeet her she would | ook the other way,” and this “caught” his
“attention.”

8Jai e clains that Agent Grubbs did not ask for her consent to search the
bag, but instead sinply asked her to open the bag. Agent G ubbs contends he
“asked Ms. Jainme if she minded if he | ooked inside the suitcase.” The district
court did not expressly resolve this difference but did recite Agent G ubbs’s
version several tines in its order.

4Agent s subsequent |y found approxi mately 11 pounds of mari huana in t he bag.



reboarded the bus to conplete his immgration inspection of the
remai ni ng passengers.

Agent Grubbs testified that his questions to Jai ne were “asked
one right after the other” and that fromthe tinme he “asked her if
she was a U. S. citizen” to the tinme when he “actually got consent
to look in the bag”, the total ampunt of tine that “had el apsed”
was “maybe ten seconds.” Agent G ubbs also stated that by the tine
he escorted Jaine off the bus, no nore than a m nute had been spent
with Jaine. Agent Gubbs admtted that he was satisfied that Jai ne
was a United States citizen within the first ten seconds, after the
initial two questions, and that asking for consent to search the
bag did not “have anything to do with immgration status” but
“didn’t extend what is customary” for him“to interview sonebody
for immgration purposes.” He also testified that he was not
acting in an intimdating or coercive manner when he asked for
consent to search Jaine’s bag and that “she was not in custody”
then. He stated that Jai ne seened cooperative and did not hesitate
to open her bag.?®

The district court concluded that the evidence should be
suppressed under the nost recent circuit precedent, although the
court noted its belief that +the state of the Jlaw was

“unsati sfactory” on this issue and that “Ms. Jaine is getting an

SAgent Grubbs was in uniform Jainme did not know whet her he was arnmed and
there is no evidence that he was.



absol utely undeserved windfall on this.” The court then issued a
written “nmenorandumand order” granting Jainme’s notion to suppress.
The court there ruled that with respect to Jainme the valid
imm gration fixed checkpoint suspicionless detention term nated as
soon as Agent G ubbs was satisfied of her citizenship, which was
i medi ately after she stated her travel plans, and accordingly any
further detention was wunconstitutional.?® Referring to our
decisions in United States v. Portillo-Aguirre, 311 F.3d 647 (5th
Cir. 2002), United States v. Chacon, 330 F.3d 323 (5th Gr. 2003),
and United States v. Machuca-Barrera, 261 F. 3d 425 (5th G r. 2001),
the court concluded that “the Portillo-Aguirre/ Chacon ‘subjective
notivation’ test — and not the former Machuca-Barrera ‘duration’
test —is the standard for evaluating the propriety of a seizure at

an imm gration checkpoint,” and that “absent reasonabl e suspicion,
an agent may not continue to question an individual stopped at an

immgration checkpoint after becomng satisfied as to that

5The court stated that it “does not find that Agent G ubbs had a reasonabl e
suspi cion that Defendant was engaged in wongdoi ng” and accordi ngly determ ned
that the detention could not be validly extended on such a basis. The governnent
in its appeal does not challenge that ruling of the district court, and we
accordingly accept it for present purposes. See United States v. Bigler, 817
F.2d 1139, 1140 (5th Gir. 1987).

The district court also rejected the government’s contention nmade bel ow
that the validity of the detention was to be determ ned on a bus-w de, not on an
i ndi vi dual passenger, basis. At oral argunent the government agreed, as did
appel l ee Jaine, that the individual passenger approach is appropriate, and
accordingly we here proceed on that basis. But see, e.g., United States v.
Garcia-Garcia, 319 F.3d 726, 730 (5th Gr. 2003); United States v. Ventura, 447
F.3d 375, 381-82 (5th CGr. 2006). Nor does the governnment argue that the good
faith exceptionto the exclusionary rule, United States v. DeLeon-Reyna, 930 F. 3d
396, 400-01 (5th Gr. 1991) (en banc), is applicable. W accordingly |ikew se
do not address that matter.



individual’s immgration status.” The court held that “the
i mm gration purpose of the stop was conplete” at the “nonment” Agent
G ubbs was satisfied as to Jaine’s inmmgration status, and, there
bei ng no reasonabl e suspicion, fromthat instant on Jai ne was under
“iIllegal detention.” The court held that the search was not
val idated by Jaine’s consent because it was requested and given
after — albeit virtually imediately after — Agent G ubbs becane
satisfied as to Jaine’s inmmgration status, and “no circunstances
intervened between the detention and the consent,” and
“[t]herefore, no matter howvol untarily Def endant gave her consent,
the search was inperm ssible.”
Di scussi on

A.  Standard of Review

Review ng a district court’s ruling on a notion to suppress,
this court accepts the district court’s factual findings “unless
clearly erroneous or influenced by an incorrect view of the law”
United States v. Alvarez, 6 F.3d 287, 289 (5th G r. 1993). The
district court’s conclusions of |aw are reviewed de novo. Id. To
the extent the underlying facts are undisputed we may resolve
questions such as probable cause and reasonable suspicion as
questions of law. United States v. |barra-Sanchez, 199 F.3d 753,
758 (5th Gr. 1999).

B. Det enti on



At a fixed checkpoint having the primary purpose of
identifying illegal immgrants, vehicles may be briefly detained in
furtherance of that purpose and their occupants questioned, al
wWthout weither a warrant or any individualized reasonable
suspi ci on, but “checkpoint searches are constitutional only if
justified by consent or probable cause to search” and “[a]ny
further detention . . . nust be based on consent or probable
cause.” United States v. Martinez-Fuerte, 96 S.C. 3074, 3087
(1976) (internal quotation marks and citations omtted).’

In Gty of Indianapolis v. Ednond, 121 S. C. 447 (2000), the
Suprene Court held invalid a highway checkpoi nt programconcededly
havi ng “the primary purpose of interdictingillegal narcotics,” id.
at 453, stating “we decline to approve a program whose prinmary
purpose is ultimately indistinguishable fromthe general interest

incrime control.” |d. at 455.8 At such checkpoints, “stops can

Over ten years after Martinez-Fuerte, our en banc court in United States
v. Jackson, 825 F.2d 853 (5th Cr. 1987), in reviewi ng that and rel ated Suprene
Court decisions, noted that the legal limtations inposed by those cases on
detentions at fixed inmgration checkpoints were not unduly restrictive because
even as so limted those stops afforded agents the “opportunity to” (inter alia)
“obtain consent to support a search.” 1d. at 862.

SEdnond asserts that the dissenting opinion there “erroneously
characterizes” the magjority as holding that the “*use of a drug-sniffing dog

annul s what is otherwi se plainly constitutional;’” that characterizationis
said to be erroneous because “the constitutional defect of the programis that
its primary purpose is to advance the general interest in crinme control.” 1d.
at 456 n.1.
We have held that a fixed checkpoint having as its primary purpose the
identification of illegal immgrants is not rendered invalid under Ednond by

havi ng as a secondary purpose narcotics interdiction (as reflected by having
permanently available there dogs cross-trained to detect drugs as well as
humans). United States v. Mreno-Vargas, 315 F.3d 489 (5th CGr. 2002) (noting
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only be justified by sone quantum of i ndividualized suspicion.”
ld. at 457. Ednond goes on to state that its holding “does not
inpair the ability” of officers to act on “information they
properly learn during a checkpoint stop justified by a lawfu
primary purpose,” even though that results in “arrest . . . for an
of fense unrelated to that purpose.” I1d. |Imediately thereafter,
Ednond explains “that the purpose inquiry in this context is to be
conducted only at the progranmatic |level and is not an invitation
to probe the m nds of individual officers acting at the scene.
Whiren [v. United States, 116 S.Ct. 1769 (1996)], supra.” (enphasis
added) . ®

As noted, the district court ruled that Jainme’s consent to the
search of her bag was invalid, “no matter how voluntarily [she]
gave her consent,” because it was gi ven whil e she was under il egal

detention and “no circunstances intervened between the detention

there was no evidence the checkpoint would not be nmintained wthout the
secondary purpose). See also, e.g., United States v. Davis, 270 F.3d 977, 979
(D.C. Cir. 2001).

°As Ednond had earlier observed, Wiren held that “an individual officer’s
subjective intentions are irrelevant to the Fourth Anendnent validity of a
traffic stop that is justified objectively” and that the same is true of “the
actual notivations of the individual officers involved.” Ednond at 456. As nore
recently reflected in Brighamv. Gty of Stuart, 126 S. . 1943, 1948 (2006),
Waren i s but one of many Supreme Court hol dings that “[a]n action is ‘reasonable’
under the Fourth Amendnent, regardl ess of the individual officer’s state of nind,
“as long as the circunstances, viewed objectively, justify the action” . . .

[t]he officer’'s subjective notivation is irrelevant,’” and Ednond “has not hi ng
to do with discerning what is in the mnd of the individual officer conducting
the search.” See also Chio v. Robinette, 117 S.C. 417, 420 (1996) (“the

subj ective intentions of the officer did not make the continued detention of
respondent illegal,” citing Wren).



and consent.” The central issue on this appeal is the correctness
of the district court’s |egal conclusion that Jai me was t hen under
illegal detention because virtually i mmedi ately before Agent G ubbs
asked for, and Jai ne gave, her consent, he had (as reflected only
by his adm ssion at the suppression hearing) subjectively satisfied
hi msel f (on the basis of her answers to his initial tw questions)
as to her citizenship. The district court reached this concl usion
notw t hstandi ng that Agent Gubbs’s credited testinony reflects
that no nore than approximtely ten seconds el apsed between his
initial encounter with Jaime and his asking and receiving the
consent to search, and that the total elapsed tine fromhis initial
question of Jainme to her giving of consent to search her bag was
not greater than what was customary to interview sonebody for
i mm gration purposes.

Inits resolution of this |legal issue the district court, and
the parties below and on this appeal, focused mainly on our
decisions in Mchuca-Barrera, Chacon and Portillo-Aguirre. The
district court concluded that the latter two cases essentially
suppl anted Machuca-Barrera and controlled outcone here. We
di sagree, and accordingly vacate the district court’s order and
remand.

In Machuca-Barrera, we addressed the wvalidity of a
suspi cionl ess consent based search at a fixed immgration
checkpoint in light of Martinez-Fuerte and Ednond. The evi dence
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there showed that late on a Sunday afternoon the 19-year-old
def endant Machuca-Barrera, acconpanied by a 15-year-old-nale
conpani on, drove his car to the checkpoint, where Border Patro

Agent Hol t:
“. . . questioned the pair about their travel plans and
citizenship. [They] replied that they were U.S. citizens
living in Pecos, Texas, and that they were returning from
a weekend trip to Qinaga, Mexico.
At this point, Agent Holt asked them whether they

were carrying any firearnms or drugs. Machuca- Barrera
replied no. Agent Holt requested consent to search the
car, which Machuca-Barrera gave.” |d., 261 F.3d at 429-

30. (enphasis added; footnote omtted).
The district court, although crediting the defendant’s version of

the events, overruled a notion to suppress the fruits of the search

whi ch found mari huana hidden in a speaker box. [|d. W affirned.

We held that *“because the brief stop . . . lasted no |onger
t han necessary to fulfill its inmgration-rel ated purpose, the stop
did not violate the Fourth Anmendnent.” Id. at 429. For this

purpose, we considered only the tine “up to the point at which
Machuca- Barrera consented to a search of his car”1° because “[a]fter

Machuca-Barrera consented to a search, Agent Holt needed no

W& noted that throughout that period there was no reasonabl e suspicion
respecti ng Machuca-Barrera (or his car or his conpanion). |d. at 435 ns.31 and
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justification to prolong the encounter.” 1d. at 435.! Qur hol ding
inthis respect rested on two | egal principles.

First, that so long as the prinmary progranmatic purpose of the
checkpoi nt was the detection of illegal inmgrants, the perm ssible
duration of a suspicionless detention there would be determ ned by
objective factors, not by the subjective notivation or state of
m nd of the specific individual officers conducting the stop and
rel ated exam nation or questioning on the particular occasion at
issue. Thus we stated that “[i]t is the length of the detention,
not the questions asked, that nmakes a specific stop unreasonable,”
id. at 432, and that:

“We decline a protocol that neasures the pertinence of
gquestions to the i nm gration purpose by an after-the-fact
standard for admssibility at trial. . . . policing the
duration of the stop is the nobst practical enforcing
di sci pline of purpose. The key is the rule that a stop
may not exceed its perm ssible duration . . . W depl oy
a test that is both workable and which reinforces our
resistance to parsing the relevance of particular
gquestions. To scrutinize too closely a set of questions
asked by a Border Patrol agent . . . would court inquiry
into the subjective purpose of the officer asking the
guesti ons. [28]

26. W do not inquire into the notives of individua
Border Patrol agents in perform ng stops. See Wiren v.
United States, 517 U. S. 806, 813, 116 S.Ct. 1769, 135

L.Ed.2d 89 (1996). . . .” I1d. at 432.

BIn this connection we observed that “[b]lecause we find no Fourth
Anendnent vi ol ati on, we need not address Machuca-Barrera’s clai mthat his consent
was invalidated by a constitutional violation.” 1d., n.33.
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See also id. at 433 (“we wll not scrutinize the particular
guestions a Border Patrol agent chooses to ask as long as in sum
they generally relate to determning citizenship status”).

The second principle thus relied onin Machuca-Barrera i s that
the permssible duration of a suspicionless stop at a fixed
i mm gration checkpoint includes the time necessary to “request
consent to extend the detention.” 1d. at 433. Thus, we held:

“The scope of an imm gration checkpoint stop is limted
to the justifying, programmatic purpose of the stop:
determning the citizenship status of persons passing
t hrough the checkpoint. The perm ssible duration of an
imm gration checkpoint stop is therefore the tine
reasonably necessary to determne the citizenship status
of the persons stopped. This would include the tine
necessary to ascertain the nunber and identity of the
occupants of the vehicle, inquire about citizenship
status, request identification or other proof of
citizenship, and request consent to extend the
detention.” 1d. (enphasis added; footnotes omtted).

On the basis of the foregoing two principles, we held that
Machuca-Barrera’s suspicionless detention at the checkpoint was
| egal because its duration, up to the tine he gave his consent to
search, was objectively reasonable, and thereafter the duration of
his detention could be lawfully extended wthout any other
justification. W stated:

“. . . the permssible duration of the stop was the

anount of tine reasonably necessary for Agent Holt to ask

a few questions about immgration status. Agent Holt’s

few questions took no nore than a couple of mnutes; this

is within the permssible duration of an immgration

checkpoi nt st op. Al t hough Machuca-Barrera notes that
Agent Holt asked a question about drugs, we wll not
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second-guess Agent Holt’'s judgnent in asking that

question. The brief stop by Agent Holt, which determ ned

the citizenship status of the travelers and |lasted no

nmore than a coupl e of m nutes before Agent Holt requested

and recei ved consent to search, was constitutional.” Id.

at 435.

It is clear that Michuca-Barrera dictates the result here.
There, the tine el apsed between the agents’ initial contact wth
the defendant until he consented to the request to search his
vehicl e was “no nore than a couple of mnutes;” here the conparable
tinme was clearly less than half a mnute. During that period of
time three things occurred in Machuca-Barrera. First, citizenship
and travel plan questions were asked and answered, the answers
reflecting United States citizenship, and that is |ikew se the case
here. Second, in Machuca-Barrera, the agents asked questi ons about
carrying drugs and guns, which were answered in the negative, and
we declined to “second-guess” the asking of that question or to
engage in “inquiry into the subjective purpose of the officer
asking the questions.” The next thing that occurred in Machuca-
Barrera was that consent to search the car was asked for and given,
and we expressly and specifically held that the permssible
duration of a suspicionless fixed checkpoint immgration stop
i ncluded the ti ne reasonably necessary to request consent to extend
the detention (and, by necessary inplication, to receive the reply

to the request) by consenting to search of the vehicle. Here, what

i medi ately followed the citizenship and travel plan questions and
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answers, was Jaine being asked if the bag was hers, and on her
pronmptly responding that it was, whether she would consent to its
search and her affirmative reply. Cearly the question whether the
bag was hers was a part of, and a necessary predicate to, asking
her consent to search it, and hence should be treated in the sane
way as the request for and receipt of consent to search was in
Machuca- Barrer a. But, even wholly apart fromthat, there is no
conceivable justification for holding that the bag ownership
guestion and answer i nperm ssibly extended the duration of the stop
here, while the carrying drugs or weapons question and answer in
Machuca-Barrera did not.

Jai me argues that Machuca-Barrera is distinguishabl e because
there the consent to search was given before the agents had
satisfied thenselves that the car’s occupants were citizens. W
reject that argunent. In the first place, no statenent in Machuca-
Barrera, nor anything in its factual recitation, supports that
assertion. The opinion's factual recitation reflects that the
first questions concerned citizenship and travel plans and the
answers reflected that both individuals were U S. citizens. The
next questions related to drugs or guns being carried, and were
answered negatively, followed only by asking for and receiving
consent to search. Nothing else is related. Nothing suggests that

t he opi ni on does not conpletely state all the relevant facts up to
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that point, and it specifically states that what follows that is
irrelevant, as noted above. |In the second place, Machuca-Barrera
clearly holds both that test is “the length of the detention” and
that “the tine necessary to . . . request consent to extend the
detention” (by requesting and receiving consent to search) is
included in the “perm ssible duration of the stop.” Therefore

under Machuca-Barrera it is necessarily irrelevant whether a non-
immgration question cones before, rather than imediately
follow ng, the conpletion of the i mm gration questions and answers,
for in either event the duration of the stop is equally extended,
and, if the non-immgration question and answer are asking and
giving consent to search, in either event the extension of the
stop’s duration is permssible.

Machuca-Barrera conpels the conclusion that the duration of
Jainme’s detention fromthe first question Agent G ubbs asked her to
the time she gave her consent to search her bag, a period of I|ess
than half a mnute, was not excessive and that her detention during
all that tine was legally valid, no matter what Agent G ubbs
subj ectively concluded respecting her citizenship follow ng her
answers to his initial questions of her.

No subsequent decision of the Suprenme Court or of this court
en banc is inconsistent wwth Machuca-Barrera or the principles it

announces, and consequently the | ater panel decisions in Portillo-
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Agui rre and Chacon cannot require a different result here than that
mandat ed by Machuca-Barrera. See, e.g., Rios v. City of Del Rio
Texas, 444 F.3d 417, 425 n.8 (5th Gr. 2006). W note, however,
that in any event Portillo-Aguirre and Chacon involve a possibly

significantly different factual scenario than that presented here.

In Portillo-Aguirre, we addressed a bus stopped at the Sierra
Blanca fixed immgration checkpoint in Septenber 2000. Agent
Whodruff al one inspected the passengers’ conpartnent starting at
the front of the bus, followng his standard nodus operandi
verifying each passenger’s citizenship status as he made his way
down the aisle to the back of the bus. The defendants, M. and
Ms. Portillo-Aguirre, were sitting respectively in the driver’s
side wi ndow seats in the fourth and third rows fromthe front of
the bus. 311 F.3d at 650. The agent testified he was satisfied
their “presence in the United States was | awful” and continued his
i nspection to the back of the bus where he also checked the
bathroomfor illegal aliens or narcotics. “After . . . [the agent]
conpleted his immgration inspection, and while he was returningto
the front of the bus to exit, he noticed a small carry-on bag
underneath Portillo-Aguirre’s seat” which he had not seen before,
and this aroused his suspicion and he asked Portillo-Aguirre if he

had a bag on the bus. Aguirre pointed to a backpack in the
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overhead bin, the agent asked if the bag under the seat was his,
and, on an affirmative response, next asked what it contained, to
whi ch the response was books and cl ot hes. The agent then asked for
and received consent to search the Dbag. ld. at 650-51.
Subsequently, consent was al so requested and received to search
Ms. Portillo-Aguirre’s simlarly designed but different colored
carry-on bag. 1d. The agent “testified that he had determ ned t he
citizenship status of the bus passengers before he began to
question Portillo-Aguirre about the bag underneath his seat.” Id.
at 653. The opinion further states that on the occasion in
question the agent followed his usual “npbdus operandi for bus
i nspections,” which was to first “verify the passengers’
citizenship status and then begin |ooking for signs of narcotics
trafficking.” The panel stated that this “general nethod” does not
pass “constitutional nuster” because it “is essentially an attenpt
to circunmvent the Court’s hol ding in Ednond by broadeni ng t he scope
of an otherwse lawful immgration seizure to include drug
interdiction activity.” Id. at 655. The panel noted “inm gration
i nspection of a passenger bus normally lasts three to five m nutes”
but that “[a]fter determ ning the passengers’ citizenship status”
the agent “extended the stop for an additional three to five
mnutes” to investigate whether Portillo-Aguirre was carrying

drugs. ld. at 656. This led the panel to distinguish Machuca-
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Barrera on the ground that “unlike in Machuca-Barrera, where the
Border Patrol agent inquired about drugs during the course of the
i mm grationinspection, Agent Whodruff had conpl eted hi s i nspection
before he turned his attention to drug interdiction.” Id.

Such reasoning |ikew se distinguishes the present case from
Portill o-Aguirre because here Agent G ubbs, when he asked Jaine
whet her the bag was hers and if she would consent to its search
had not conpleted his imm gration i nspection of the bus (and i ndeed
had not even reached the back half of the bus).!? Further, it may
arguably be that Portillo-Aguirre does not contravene the
prohi bition of probing “the m nds of individual officers acting at
t he scene” whi ch Ednond recogni zes as di stinct fromthe perm ssible
determnation of the primary progranmatic purpose of the
est abl i shnment and nmai nt enance of the checkpoint. See note 9 supra
and acconpanying text.® This is perhaps so because the duration
of the agent’s inspection (unextended by any consent or reasonable

suspicion) took approxinmately twice as long as the norma

2\ al so note that Portillo-Aguirre’s quoted statenent suggesting that the
drug questions in Machuca-Barrera were asked while the agents were still trying
to satisfy thenselves as to citizenship is wholly unsupported, as the only
citizenship and travel plan questions had already been asked and answered.
Moreover, in Machuca-Barrera the drug questions did not produce a different
result because the court based its decision on the reasonable |ength of the
detention objectively determ ned, not on the questions asked (or the agent’s
subj ective notives in asking them.

3\ note, however, that Portillo-Aguirre does not address or even cite
this portion of Ednond, or the conparabl e passages of Machuca-Barrera. That is
al so true of Chacon and of United States v. Ellis, 330 F.3d 677 (5th Gr. 2003),
each discussed infra.
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imm gration-only inspection and al so because the agent’s general
nmodus operandi, followed in that instance, was to go fromthe front
of the bus to the back and in that process question each and every
passenger on the bus as to his or her citizenship and authority to
be in the United States, exam ning the bathroom at the rear, and
then proceed fromthe back to the front to exit the bus w thout
further questioning any passengers as to their citizenship or right
to be in the United States. In any event, such facts are plainly
di stingui shable from those here, where the tinme from the first
gquestion of Jaine to her giving consent to search was | ess than
thirty seconds and did not exceed the normal, objectively
reasonable tine to question a passenger as to inmmgration status.
We al so note that nothing in Portillo-Aguirre is inconsistent with
(or, indeed, even cites) Machuca-Barrera’s holding that the
perm ssible duration of a suspicionless detention at a fixed
i mm gration checkpoint includes the tine reasonably necessary to
request consent (and receive response thereto) to extend the
detention (in that case and this by consenting to a search).
Chacon, decided after Portillo-Aguirre, involved the sane
border patrol agent inspecting a bus at the sane checkpoi nt about
six weeks after the stop at issue in Portillo-Aguirre. In Chacon,

t he defendant and his conpanion “were sitting together about half

“This is also true of Chacon, discussed infra.
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way down the aisle.” 330 F.3d at 325. The agent followed his
routine of proceeding from the front of the bus to the rear
exam ning all the passengers as to their citizenship and authority
to be inthe United States, and then exam ning the bathroomat the
rear of the bus. The agent testified he was satisfied the
def endant and his conpanion were United States citizens. However,
as the agent started back to the front of the bus he recalled that
the two had seened “awkward” in their responses, and determ ned
that he would ask them sonme nore questions, arguably nentioning
both imm gration and drug related concerns. 1d. Wen on his way
back up the aisle the agent again reached the defendant and his
conpani on he asked them where they were going and if they had any
| uggage, and subsequently requested and recei ved consent to search
one of their bags, which was found to contain mari huana. The
district court in ruling on the notion to suppress failed to
expressly nmake certain findings, and we remanded for that purpose,
including findings on whether the agent had “conpleted his
immgration inquiries of” the defendant and his conpanion “as he
wal ked from the rear to the front of the bus” and “whether the
bus’s immgration detention was then unduly prolonged.” ld. at
329. We had observed that “even if the inquiries” of the agent to
t he def endant and his conpanion on the agent’s return to the front
of the bus “related to illegal drugs, Machuca-Barrera holds them

perm ssible so |l ong as they were nmade during the reasonable | ength
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of aninmmgration detention.” |d. at 328. Chacon pl ainly proceeds
on the prem se that as the agent began his return to the front of
t he bus he had al ready conpl eted his i mm grati on exam nati on of al

passengers, with the possible single exception of the defendant and
hi s conpani on. Chacon, |ike Portillo-Aguirre, not only cannot
modi fy the hol dings of Machuca-Barrera, but even apart from that

does not in any event mandate affirmance here.1®

BThis is likewise true of United States v. Ellis, 330 F.3d 677 (5th Cr.
2003), also relied on to sonme extent by the district court and appellee. In
Ellis, involving a 1998 stop of a bus at the Sierra Bl anca checkpoi nt,

“Agent Manuel Marquez boarded the bus and inquired as to every

passenger’s citizenship as he noved to the back of the bus. By the

tinme he reached the back of the bus, Marquez had assured hinself

that all passengers on board were legally in the United States.

Marquez then began to return to the front of the bus,
searching the carry-on |luggage in the upper bins using the ‘squeeze

and sniff’ nethod that he had been taught as part of his Border

Patrol training. Mrquez would renove a piece of |luggage fromthe

overhead bin, squeeze it ‘all the way around’ to check for soft

spots, and sonetinmes snell it. At sonme point in this process
Marquez felt a ‘brick-like hard item in a black travel bag, which
he believed could be narcotics.” 1d. at 678.

After procuring a drug sniffing dog who alerted to the bag, other bags were
“squeezed and sniffed,” and eventual | y searched, disclosing narcotics. There the
agent’s actions — even apart from the fact that he had already asked all
passengers about their immgration status — objectively consi dered by t hensel ves
(and without reliance on testinony as to the agent’s subjective notivation) m ght

wel | be deenmed not immigration related. |ndeed, as we recogni zed, such actions
constituted a search, as the Suprene Court held in Bond v. United States, 120
S. . 1462 (2000) (Bond Il, reversing our contrary decision in United States v.

Bond, 167 F.3d 225 (5th Gr. 1999) (Bond I)). No prior consent was given to any
of the “squeezing and sniffing,” nor (at least prior to the first time the
process produced the feel of a brick Iike object), was there any reasonable
suspi cion. Under Martinez-Fuerte a search at a fixed inmgration checkpoint is

never justified — no matter when in the process it occurs — unless it is
supported by “consent or probable cause.” Wether the search in Ellis occurred
before or after conpletion of the immgration inspection there, it was in either
event illegal. Moreover, in Bond the Suprenme Court made cl ear that the officer’s
“subjective intent” or “state of mnd” in his squeezing and “physica
mani pul ati on of” the luggage in the overhead bin was “irrel evant in determning
whet her the officer’s actions violated the Fourth Arendnent.” 1d., 120 S.Ct. at
1465 n. 2.
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Under Machuca-Barrera, it is clear that the district court
erred i n hol di ng that when Agent G ubbs received Jaine’ s consent to
t he search of her bag the perm ssibl e duration of her suspicionl ess
detention at the fixed i nm grati on checkpoi nt had been exceeded and
her constitutional rights had been viol ated. Accordi ngly, the
district court’s determnation that “no matter how voluntarily the
Def endant [Jainme] gave her consent, the search was inperm ssible”
because the consent was given while she was being illegally
detained and no circunstances intervened between the illegal
detention and the giving of the consent, is based on an error of
law. We therefore vacate the district court’s suppression order.

CONCLUSI ON

The district court’s suppression order is VACATED and the
cause is REMANDED to the district court for further proceedi ngs not
i nconsi stent herew th.

VACATED and REMANDED.
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