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UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
JOSE ALFREDO CASTRO GONZALEZ,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. 2:04-CR-337-ALL

Bef ore GARZA, DENNI'S, and PRADO Circuit Judges.
PER CURI AM *

Jose Al fredo Castro-CGonzal es (Castro) was convicted of
illegal reentry follow ng deportation. He argues on appeal that,

inlight of United States v. Booker, 543 U S. 220 (2005), the

district court erred by sentencing hi munder mandatory Sentencing
Guidelines. He also argues that 8 U S.C. 8§ 1326(b) is

unconstitutional in light of Apprendi v. New Jersey, 530 U S. 466

(2000) .

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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We review Castro’s first argunent for plain error. See

United States v. Mares, 402 F.3d 511, 520 (5th Gr.), cert.

denied, 126 S. . 43 (2005). The district court’s application
of the guidelines in their mandatory form constituted error that

is plain. See United States v. Val enzuel a- Quevedo, 407 F.3d 728,

733 (5th Cr.), cert. denied, 126 S. C. 267 (2005). Castro

concedes that he cannot neet the third prong of plain-error
analysis, as a review of the record gives no indication that the
j udge woul d have sentenced himany differently had he known the
gui delines were only advisory. See Mares, 402 F.3d at 522.
Castro al so concedes that this court has rejected his argunent

that the application of mandatory guidelines is a structural

error or is presunptively prejudicial. See United States v.

Mal veaux, 411 F.3d 558, 560 n.9 (5th Cr.), cert. denied, 126 S.

Ct. 194 (2005). He neverthel ess raises these argunents to
preserve them for further review
Castro’s constitutional challenge to 8 1326(b) is forecl osed

by Al nendarez-Torres v. United States, 523 U S. 224, 235 (1998).

Al t hough Castro contends that Al nendarez-Torres was incorrectly

decided and that a majority of the Suprene Court would overrul e

Al nendarez-Torres in |ight of Apprendi, we have repeatedly

rejected such argunents on the basis that Al nendarez-Torres

remai ns binding. See United States v. Garza-Lopez, 410 F. 3d 268,

276 (5th Gr.), cert. denied, 126 S. C. 298 (2005). Castro

properly concedes that his argunent is foreclosed in |ight of
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Al nendarez-Torres and circuit precedent, but he raises it here to

preserve it for further review

Accordingly, the judgnent of the district court is AFFI RVED.



