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JUAN M SAEL VERGARA- GONZALEZ,
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Appeal fromthe United States District Court

for the Southern District of Texas

USDC No. 1:04-CR-667-1

Bef ore GARZA, DENNI'S, and PRADO Circuit Judges.

PER CURI AM *

Juan M sael Vergara-CGonzal ez appeals his sentence upon his

guilty-plea conviction for illegal reentry after deportation, in

violation of 8 U S.C. § 1326(a) and (b)(2).

Ver gar a- Gonzal ez’ s

appeal waiver is unenforceabl e because the nagi strate judge

advi sed himat his rearraignnent hearing that he could appeal an

illegal sentence. See, e.qg., United States v.

Robi nson, 187 F. 3d

516, 517-18 (5th Gr. 1999).

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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Ver gar a- Gonzal ez contends that he is entitled to be
resentenced because the district court sentenced himunder a
mandatory application of the United States Sentencing Guidelines,

which is prohibited by United States v. Booker, 543 U S. 220

(2005). The parties agree that plain error is the proper
standard of reviewin this case. Vergara-Gonzal ez does not
attenpt, however, to nmake the show ng of plain error that is

requi red by our precedent in United States v. Mares, 402 F. 3d

511, 520 n.9 (5th Gr.), cert. denied, 126 S. C. 43 (2005).

Moreover, this court has rejected his argunents that a Booker
error is a structural error and that such errors are presuned to

be prejudicial. See Mares, 402 F.3d at 520-22; see also United

States v. Ml veaux, 411 F.3d 558, 560 n.9 (5th Cr.),

cert. denied, 126 S. C. 194 (2005).

Ver gar a- Gonzal ez al so asserts that the felony and
aggravat ed-fel ony provisions of 8 1326(b)(1) and (2) are

unconstitutional in light of Apprendi v. New Jersey, 530 U S. 466

(2000). Vergara-CGonzalez’s constitutional challenge is

forecl osed by Al nendarez- Torres v. United States, 523 U S. 224

(1998). Al though he contends that Al nendarez-Torres was

incorrectly decided and that a nmajority of the Suprene Court

woul d overrul e Al nendarez-Torres in |ight of Apprendi, we have

repeatedly rejected such argunents on the basis that Al nendarez-

Torres remains binding. See United States v. Garza-Lopez, 410

F.3d 268, 276 (5th Cir.), cert. denied, 126 S. Ct. 298 (2005).
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Ver gar a- Gonzal ez properly concedes that his argunent is

foreclosed in |ight of Al nendarez-Torres and circuit precedent,

but he raises it here to preserve it for further review. For the
foregoi ng reasons, the judgnment of the district court is

AFFI RVED.



