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UNI TED STATES OF AMERI CA,
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ver sus

ABEL HERNANDEZ- Pl NEDA,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. 2:04-CR-214-1

Bef ore GARWOOD, DeMOSS and BENAVIDES, Circuit Judges.
PER CURI AM *

Abel Hernandez-Pi neda (Hernandez) appeals the 108-nonth
sentence inposed followng his gquilty plea conviction for
conspiracy to possess with intent to distribute approxinmately 12
kil ograns of heroin. Her nandez argues that the district court
erred by denying an of fense-1evel reduction for his mnimal role in

the offense. The governnent asserts that Hernandez’ s appeal is

"Pursuant to 5THCQR R 47.5 the Court has determned that this
opi ni on shoul d not be published and is not precedent except under
the limted circunmstances set forth in 5THAQR R 47.5. 4.
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barred by a waiver-of-appeal provision in his plea agreenent.

At rearrai gnnent, Hernandez acknow edged t he exi stence of the
pl ea agreenent and that he was waiving his right to appeal his
sentence. He also stated that counsel had read the plea agreenent
to himin Spanish, that he understood its terns, and that he was
entering into the plea voluntarily. The district court also
advi sed Hernandez that he was waiving his right to appeal.
Her nandez reserved only the right to appeal a sentence i n excess of
the statutory maxi mum or a sentence that represented an upward
departure from the Sentencing Cuidelines, which had not been
requested by the United States.

As the governnment urges, Hernandez know ngly and voluntarily
waived his right to appeal, and as neither of the waiver’s
exceptions applies to the sole claimnmade in the instant appeal,
Her nandez’ s appeal is barred by the waiver contained in the plea
agreenent. See United States v. Bond, 414 F.3d 542, 544 (5th Cr
2005); United States v. Portillo, 18 F. 3d 290, 292 (5th Gr. 1994).
Appel | ant presents no argunent to the contrary.™

AFFI RVED.

““I'n any event, we al so agree with the governnent’s alternative
argunent, that Hernandez’'s sole claimon appeal, that the district
court “abused its discretion, when it refused to nmake a downward
departure, based on appellant’s mninmal participation,” is wholly
W thout nerit. That was a matter on which appellant bore the
burden of proof. W cannot say that the district court’s denial of
appellant’s claim of mniml participation was either clearly
erroneous, or an abuse of discretion, or unreasonable (or resulted
i n an unreasonabl e sentence).



