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EDI TH H JONES, Chief Judge, joined by GARZA, Crcuit Judge:

Al t hough legal renedies exist for the alleged wongs
commtted by Electronic Data Systens (“EDS’) and its associ ated
defendants for allegedly msmanaging the conpany’'s 401(k)
Retirenment Plan, the Rule 23(b) (1) or (b)(2) class action certified
by the district court is not anong them The district court
erroneously interpreted the inpact, inter alia, of intraclass
conflicts and fact-specific defenses arising from ERI SA 8§ 404(c)
and i ndividual releases. Rule 23(b)(2) is unsuited to provide

classwide relief, and Rule 23(b)(1) is conceptually unclear. As a
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result, we nust VACATE and REMAND the class certification for

further consideration.

| . BACKGROUND

Plaintiffs are current and forner enpl oyees of EDS' who
participated in the conpany’s 401(k) defined contribution
Retirenment Plan (“Plan”).? Like nmany enployers, EDS offers its
enpl oyees a nenu of retirenent options and agrees to match a
portion of each enployee’'s annual contribution to his 401(k)
account. Participants then select their individual portfolios and
decide when and whether to change the mx of investnents.
Partici pant accounts, comm ngled for nmanagenent purposes, becone
the assets of the Plan. The Plan’s trustees, who are subject to
the rigorous fiduciary requirenents of ERISA nanage the Plan,
select and nonitor the investnent options, and handle each
Participant’s account. Significantly, the Plan al so i nvokes ERI SA
8 404(c), which relieves plan fiduciaries of liability for any | oss
or breach “which results fromsuch participant’s or beneficiary’s
exercise of control [over the assets in his account].” 29 U S. C

8 1104(c). The tension between the fiduciary obligations and the

! The Pl aintiffs-Appellees include both participants in the EDS Pl an
and their beneficiaries. They are referenced collectively as Participants in our
di scussion. The named Plaintiffs include Jeffrey day Smith and Richard M zel .

2 Mor e Ameri can enpl oyees nowpartici pate in defined contribution plans
such as 401(k) plans than in defined benefit plans. U S. Departnment of Labor,
Bur eau of Labor Statistics, Enployee Participationin Defined Benefit and Defi ned
Contribution Plans, 1985-2000, http://ww.bls. gov/opub/cwe/cnm20030325t b01. ht m
(last visited Apr. 27, 2006).



enpl oyee-directed nature of the accounts provides the backdrop to
t he i nstant case.

During the class period, EDS offered Plan Participants
between thirteen and ei ghteen i nvest nent options, including an EDS
St ock Fund.?3 Plan docunents discussed the different funds,
expl ai ned that enployees could direct contributions to a fund or
funds of their choice, and rated the fund options on a scal e of one
to five for risk (one being the least risky and five being the
riskiest). Plan docunents rated the EDS Stock Fund as “5+” on the
ri sk scale and warned Participants that investing in only one stock
violated the diversification principle of portfolio managenent.*
The Pl an docunents al so expl ained that EDS agreed to match up to
twenty-five percent of each enpl oyee’s annual investnent, up to siXx
percent of salary, with an investnent in the EDS Stock Fund. The
mat ched i nvestnents had to remain in the Stock Fund for two years,
after which the enpl oyee could nove the funds as he chose.

On Septenber 18, 2002, EDS publ i shed an ear ni ngs war ni ng,
which precipitated a substantial drop in its stock price (from

$36.46 to $17.20 a share). Al though the stock price rebounded

8 Whet her or to what extent the EDS Stock Fund qualified as an enpl oyee
stock ownership plan or an eligible individual account plan exenpt fromcertain
fiduciary duties pursuant to, for exanple, 29 U.S.C. 88 1104(a)(2), 1107(b), is
not at issue in this appeal

4 As its nane inplies, the EDS Stock Fund could invest up to ninety-
ni ne percent of its assets in conpany stock
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sonewhat in the short termand nore in the longer term a flurry of
| awsui ts commenced. ®

This case, while predicated on the sane accounting and
business irregularities as the securities actions, is brought on
behal f of Participants in the Plan. (Participants nmay be nenbers
of the securities |awsuit class as well as the all eged Plan cl ass.)
The operative Class Conplaint alleges three ERI SA fiduciary
vi ol ations rel evant on appeal. In Count |, the Participants allege
that the EDS Appellants® breached their fiduciary duties of
prudence when, despite knowl edge of EDS s financial problens,
Appel l ants continued to offer conpany stock as a Pl an investnent
option; directed and approved i nvestnent in the stock rather than
in safer alternatives; invested nmatching funds in EDS stock; failed
to take adequate steps to prevent the Plan from suffering | osses
fromits EDS stock investnent; and failed to inplenent a strategy
to conpensate for the high risk of EDS stock as a Pl an i nvest nent.
Count |1 alleges that Appel |l ants breached their fiduciary duties by
failing to nonitor the Benefits Admnistration Commttee and
| nvest nent Conm ttee nenbers who supervi sed the Pl an and by failing

to provide the conmttees with accurate information about conpany

5 This court recently upheld Rule 23(b)(3) class certification in a
consol i dated securities fraud suit brought agai nst EDS concerni ng t he sane events
and alleging that the Defendants’ actions conceal ed accounting problens and
improperly inflated the value of EDS stock. Feder v. Elec. Data Sys. Corp.,
429 F.3d 125 (5th Cr. 2005).

6 The Def endant s- Appel I ants i ncl ude, inter alia, EDS executives charged
with nonitoring the conmittees running the Plan, as well as nmenbers of the
Benefits Admi nistration Conmittee and the Investnent Committ ee.
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problems. Count |V’ alleges breach of their duties of loyalty to
the Plan because the Appellants failed to act solely in the
Partici pants’ interests and for the excl usive purpose of providing
Pl an benefits. All three Counts proceed under ERI SA 8§ 409 and
8§ 502(a)(2) (29 U.S.C. § 1109 (a) and 8§ 1132(a)(2)). The crux of
the allegations is the i nprudence of conpany stock as a retirenent
of fering.

Partici pants request reinbursenent to “nmake good” the
| osses on behalf of the Plan, but they concede such danages nust
eventually be allocated anong the Participants’ accounts. They
al so seek injunctive relief either to renove the EDS St ock Fund as
an optional investnent or to replace the current fiduciaries with
one or nore i ndependent fiduciaries. The district court certified
a FeEp. R Qv. P. 23(b)(2) class for these clains consisting of al
Plan participants and their beneficiaries, excluding the
Def endants, for whose accounts the Plan nmade or maintained
investnments in EDS stock through the EDS Stock Fund between
Septenber 7, 1999, and Cctober 9, 2002. As framed, the C ass

i ncludes up to eighty-five thousand nenbers.?

7 Count |11, another fiduciary duty claimbased on mni srepresentation
under ERI SA 8 502(a)(3) (29 U.S.C. § 1132 (a)(3)), was not certified as a cl ass
action by the district court, after it concluded that this claim rested on
di sparate individual fact issues. The Plaintiffs have not cross-appealed this
ruling.

8 Appel I ants’ expert Davi d Ross cal cul ated about ei ghty-five thousand
cl ass nmenbers through the Appellees’ original class cutoff date of February 24,
2004. Since the class as certified cuts off in October, 2002, the actual nunber
is probably | ower.



Appel  ants sought and were granted interlocutory review
pursuant to FED. R CQv. P. 23(f).

A summary of the district court’s closely reasoned
opinion regarding certification of these clains is essential to
further analysis. Several of the court’s l|legal rulings underpin
its conclusion that these <clains are anenable to class
certification. If the court erred in any of its threshold
decisions, the class certification is put at risk.

First, the court rejected Appellants’ contention that
Appel | ees’ cl ai m shoul d be characterized as individual clains for
“other appropriate equitable relief” to redress breaches of

fiduciary duty under ERI SA 8§ 502(a)(3).° See Varity Corp. v. Howe,

516 U. S. 489, 116 S. . 1065 (1996). Instead, the court adopted
the Participants’ contention that theirs is a “derivative” suit
brought on behalf of the Plan pursuant to ERISA 8§ 502(a)(2), in
which recovery nust “inure[] to the benefit of the plan as a

whole,” Mass. Mut. Life Ins. Co. v. Russell, 473 U. S. 134, 140, 105

S. C. 3085, 3089 (1985).

Fastening on the derivative suit characterization, the
court then ruled that ERI SA § 404(c), which relieves fiduciaries of
liability where loss results from a participant’s exercise of

direction and control of his own account, is inapplicable to a suit

® The court did, however, conclude that the clainms for misrepre-
sentation by the fiduciaries were nore properly brought under 8 502(a)(3) because
of the reliance el enment.



on “behalf of the plan as a whole.” Finally, the court determ ned
t hat post-enploynent releases of clains executed by up to nine
t housand potential class nenbers not only did not rel ease clains
for the Appel |l ants’ breached fiduciary duties but in any event were
irrelevant to the maintenance of a classwide claimfor derivative
relief to the Plan.

Turning to the class action rule, the court enphasized
and di scussed in tandemthe typicality and adequacy factors, ° which
bear on the qualification of class representatives. Because of its
focus on the derivative nature of the clains, the court did not
consider as stunbling blocks to adequacy and typicality two
circunstances arguably at odds wth the single-mnded focus
requi red of class representatives. First, one of the representa-
tives, Mzell, was a day-trader in EDS stock who continued to buy
and sell, to his occasional profit, throughout the tumnultuous
period follow ng the Septenber 19 price decline. Yet both M zel
and Smth, who al so traded in EDS stock short-term now contend, as
putative class representatives, that Appellants should have
W t hdrawn EDS st ock as a perm ssible investnent option for all Plan
Participants during the «class period. Second, the court

di scounted, also on its overarching derivative suit construct, the

10 In order to nerit class action treatnent, the allegations of a
conplaint nust initially denonstrate nunerosity, commonality of issues,
typicality of the class representatives’ clainms anong those of the class, and the
adequacy of the representatives and their counsel. See FED. R Qv. P. 23(a);
Feder, 429 F.3d at 129. Neither nunerosity nor commonality is at issue here, as
the district court noted.



hi ghly i ndi vidual nature of class nenbers’ stock trading patterns.
In a securities fraud suit,! class nmenbers seek recovery for
specific transactions affected by fraud. Here, in contrast, the
EDS Participants are joined as class nenbers irrespective whet her
they bought or sold any EDS stock during the relevant period
irrespective whether they traded at a profit in shares that other
Participants (fellowclass nenbers) sold for aloss sinultaneously;
and irrespective that sone class cutoff dates would be vastly nore
profitable for sonme Participants than others. Further, thousands
of class nmenbers remained invested in EDS stock notw thstanding
allegations that it was inprudent to offer or invest in EDS stock
during the class period. The court held that because this is a
derivative suit on the Plan’s behalf for |losses “to the Plan as a
whol e,” the class representatives are not asserting clains for
| osses to individual accounts. Thus, the derivative characteriza-
tion superseded conflicts anong cl ass nenbers or between the cl ass
representatives and the class itself.

To the extent that the releases of clains mght raise
i ndi vi dual def enses, the court, while acknow edging this
possibility, reiterated that a plan-wde |awsuit need not be
defeated by the peculiarities of individual participants’ clains.
Simlarly, the court attenpted to reconcile the ERISA §8 404(c)

defense with the derivative ERI SA § 502(a)(2) action by concl udi ng

u It is undisputed that the Plan Partici pants who bought or sold EDS
stock are nenbers of the class certified in Feder, supra.
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that (1) the defense is inapplicable to a fiduciary duty breach
consi sting of i nprudent plan managenent and sel ecti on of investnent
options, and (2) the defense, being personal and transactional to
a participant, cannot be applied where clains are made on behal f of
t he pl an.

Havi ng di sposed of objections to the maintenance of a
“derivative” suit for the Plan and to class action treatnment, the
court concluded that certification under Rules 23(b)(1) and (2) was
appropri ate.

Respecting Rul e 23(b) (1), the court held that because the
clains are asserted on behalf of the Pl an as a whol e the Appell ants
are “obligated to treat class nenbers alike via their treatnment of
the Plan itself.” Further, the court foresaw a risk of inconsis-
tent adjudication if multiple separate §8 502(a)(2) cases were
pursued agai nst the Pl an.

The court justified its Rule 23(b)(2) certification
reasoning that (1) the conplaint seeks “predom nately” injunctive
relief, i.e., renmoval of the EDS Stock Fund as an i nvest nent option
and/or renoval of the current fiduciaries, and (2) the nonetary
relief requested is a “group renedy” and “subservient” to the
injunctive relief. 1In a footnote attached to this paragraph, the
court acknow edged that a fiduciary would have to be appointed to
oversee allocation of any nonetary recovery anong Plan
Participants. Neither a Rule 23(b)(1) or (2) class action requires
notice to class nenbers or the option to opt-out.

9



[1. DI SCUSSI ON
This court reviews the district court’s certification

decision for abuse of discretion. @Qlf Gl Co. v. Bernard,

452 U.S. 89, 100, 101 S. C. 2193, 2200 (1981). The district
court’s discretion nust be exercised within the boundaries of
Rule 23. 1d. Wuere a district court rests its |egal analysis on
an erroneous understanding of governing law, it has abused its

di scretion. Unger v. Anedisys Inc., 401 F.3d 316, 320 (5th Cr.

2004) . Al t hough federal courts cannot assess the nerits of the
case at the certification stage, they nust evaluate with rigor “the
clai ns, defenses, relevant facts and applicable substantive law in

order to nmake a neaningful determnation of the certification

issues.” Id. at 321 (quoting Castano v. Am Tobacco Co., 84 F.3d
734, 744 (5th Cr. 1996)).
The party seeking class certification bears the burden of

nmeeting all the Rule 23 requirenents. Berger v. Conpag Conputer

Corp., 257 F.3d 475, 479-80 (5th Gr. 2001). As was alluded to
above, the requirenents fall into two general groups: the four
23(a) requirenents (nunerosity, commonality, typicality, and
representativeness), which nust be net by all proposed class
actions; and the three groups of Rule 23(b) requirenents, one of

whi ch nmust be net by the proposed cl ass. ?

12 E.g., Stirman v. Exxon Corp., 280 F.3d 554, 558-59 (5th Cir. 2002).
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Courts shoul d not confuse rulings onthe nerits of clains
with the class certification decision. As noted above, however,
the district court’s threshold legal rulings are essential to its
conclusion that this case may be nmai ntained as a class action. W
must accordingly consider briefly whether (1) ERISA § 502(a)(2)
entitled Plan Participants to seek derivative relief for “the plan
as a whole” to recover “plan |losses” that allegedly resulted from
Appel l ants’ fiduciary duty breaches; and (2) whether either ERI SA
8 404(c) or the releases executed by about nine thousand
Partici pants bar class certification.

A Section 502(a)(2).

An ERI SA fiduciary nust act with prudence, |oyalty and

di sinterestedness, requirenents carefully delineated in the

statute. See generally 29 U. S.C. § 1104(a)®. ERISA § 502(a)(2)

aut hori zes any plan participant or beneficiary to sue on behal f of

the plan to renmedy a breach of these duties, to require the

13 These duties under the statute include, “the care, skill, prudence,
and diligence under the circunstances then prevailing that a prudent man acting
inalike capacity and famliar with such matters woul d use in the conduct of an
enterprise of a like character and with like ains.” 1d. § 1104(a)(1)(B). The
DOL's regulation under 8 404(a)(1)(B) says that a fiduciary must *“give[]
appropriate consideration to those facts and circunstances that, given the scope
of such fiduciary' s investment duties, the fiduciary knows or should know are
relevant to the particular investnment or investnent course of action involved .

" and nust act accordingly. 29 C.F.R § 2550.404a-1(b)(1)(i)-(ii).
Appropriate consideration includes “[a] determi nation by the fiduciary that the
particul ar investnment or investnment course of action is reasonably designed, as

part of the portfolio, . . . to further the purposes of the plan, taking into
consideration the risk of loss and the opportunity for gain (or other return)
associated with the i nvestnent or investnent course of action.” |d. 8§ 2550. 404a-

1(b)(2)(i). For anon-8 404(c) plan, the fiduciary’s selecting an investnent (as
provided in 8 404(a)(1)(B)) is not only like a fiduciary’'s selecting an
i nvestnment option, but also like a participant’s investing in an option under
8§ 404(c).

11



fiduciaries personally to “mke good” any “losses to the plan” so
caused, or to replace the fiduciaries.* 29 U S.C. § 1132(a)(2);
8§ 1109(a). Appellants strenuously contend that this suit, which
al l eges that Appellants breached fiduciary duties by failing to
limt the Plan’s offering of and investnent in EDS stock, cannot
proceed under 8 502(a)(2) because the Plan consists of individual
Participant-directed investnents. More precisely, Appellants
contend that since any recovery of nonetary danages woul d have to
be allocated anong up to eighty-five thousand cl ass nenbers based
on each Participant’s w dely divergent stock trading and hol di ng
strategy, no Plan-wi de relief can be fashioned.

To the extent Appellants’ contention is that no plan-w de
fiduciary duties exist with respect to 401(k) participant-directed
plans, it is clearly overbroad. ERI SA does not distinguish
fiduciary duties according to the type of enployee investnent or
pension plans at issue. The Suprenme Court described Congress’s
concern about “the possible msuse of plan assets, and wth
remedies that would protect the entire plan,” also wthout
limtation concerning the type of plan. Russell, 473 U S. at 142,

105 S. C. at 3090. Certain fiduciary duty breaches can injure

14 In this “conprehensive and reticul ated statute,” Nachman Corp. V.
Pension Benefit Guar. Corp., 446 U.S. 359, 361, 100 S. . 1723, 1726 (1980),
ERI SA 8 502 (29 U.S.C. 8§ 1132) authorizes two other types of renedial actions.
Section 502 (a) (1) enabl es beneficiaries to sue for plan “benefits.” Section 502
(a)(2), as noted above, provides for suits against fiduciaries on behalf of the
plan. Section 502 (a)(3) is a “catchall” provision entitling a beneficiary to
“other appropriate equitablerelief” for fiduciary duty breaches. See G eat - Wst
Life & Annuity Ins. Co. v. Knudson, 534 U S. 204, 221 &n. 5, 122 S. ¢&. 708, 718
(2002).
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401(k) participants generally and indiscrimnately: theft fromthe
pl an; mappi ng; ** nonconpl i ance wi t h ERlI SA- nandat ed duties to i nform
engaging in transactions that involve conflicts of interest; and
setting unreasonable blackouts are anong the possibilities.?®
Al | egations that ERI SA fiduciaries pronoted conpany stock to prop
up its value or msled participants could also state plan-w de
breaches of fiduciary duties.?

In this case, however, the description and indeed
existence of a Plan-wde fiduciary breach are elusive at this
prelimnary stage of the case. The key contention is that the
fiduciaries “knew’ EDS stock was too risky to be offered or all owed
as an investnent by any Participant (or the vast bulk of them in
the 401(k) Plan during the period in question. This contention
chal l enges the fiduciaries’ judgnent that EDS was or renmained a
prudent investnment for the Plan to offer.!® Hi ndsight is easy in

a case like that of Wrldcom a conpany so infected by over-

15 When enpl oyee funds are transferred fromone plan to another, sone
conpani es use a process called “mapping.” Wth “mapping,” each of the displaced
i nvestment options is conpared to the new options. During conversion, anounts
are automatically transferred or “mapped” fromthe di spl aced option to the nost
conparabl e new option. See Wseman v. First Ctizens Bank & Trust Co.,
212 F.R D. 482, 484 (WD.N. C. 2003).

16 Thi s opi nion does not concern, and we do not opine on the subjects
covered in the recent opinion, MIlofsky v. Anerican Airlines, 418 F.3d 429 (5th
Cr. 2005), vacated en banc, 442 F.3d 311 (5th G r. 2006).

1 To the extent allegations of nondisclosure were nade against
Appel lants in this case, the district court ruled that individual reliance issues
precluded certification of a § 502(a)(2) class.

18 Under ERI SA, the prudence of investnents or classes of investnents
offered by a plan nust be judged individually. See In re Unisys Sav. Plan
Litig., 74 F.3d 420, 438-41 (3d Cir. 1996).
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extension and fraud that it collapsed, and its stock becane
wor t hl ess. EDS, despite its alleged failings, is not in that
category. Fromthe facts adduced at the cl ass determ nati on stage,
it is far from clear that EDS stock becanme too risky to be a
perm ssi bl e 401(k) offering or the basis for the enpl oyer-matching
contribution. Thousands of Plan Partici pants continued to purchase
EDS stock regularly after the conpany’s adverse disclosures and
after the price dropped. Thousands held on to their EDS stock
rather than sell. The stock price has slowy but steadily
r ebounded. G ven these facts, plus the long-term horizon of
retirement investing and the favored status Congress has granted to
enpl oyee stock investnents in their own conpanies, ascribing a
Plan-wi de fiduciary failure to Appellants seens fraught wth
uncertainty.! Nevertheless, at this prelimnary stage, we cannot
rule out Appellees’ theories as a matter of law. Correlatively,
the possibility of a suit on behalf of the Plan as a whole is not
elimnated sinply by the fact that any recovery would have to be

al | ocat ed anong individual Participants’ 401(k) accounts.?

19 The Third Crcuit wi sely bal anced the conpeting policies of ERI SA
fiduciary duties with statutory exenptions to those duties crafted by Congress
to encourage enpl oyees’ investnents in their conpani es’ stocks. See Mench v.
Robertson, 62 F.3d 553, 568-73 (3d Gir. 1995). The Myench standard was adopted
by the Sixth Crcuit, see Kuper v. lovenko, 66 F.3d 1447, 1458-59 (6th Gr.
1995), and favorably conmented on by the Ninth Circuit, Wight v. Oegon
Metal lurgical Corp., 360 F.3d 1090, 1097-98 (9th Cr. 2004).

20 W note that Participants would not be eligible to pursue relief
under 8§ 502(a)(3) for “other equitable relief” under G eat-Wst because the
damages they seek do not restore to them specific funds that were inequitably
kept in the Defendants’ possession. At best, their action would seemto be one
for legal restitution, which is not cogni zable under 8§ 502(a)(3). See Geat-
West, 534 U.S. at 214, 122 S. . at 714-15.
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B. Section 404(c) Defense.

While a brief | ook at the Participants’ theories confirns
the district court’s conclusion that 8 502(a)(2) clainms could be
brought on behalf of the Plan, the sane cannot be said for the
court’s rejection of 8§ 404(c) as a defense to the derivative
cl ai ns. Just as ERISA's fiduciary duties may be breached on a
pl an-w de basis, so, too, nmust the 8§ 404(c) defense be considered
inits relation to the causes of action for recovery on behalf of
a plan as a whole. Section 404(c) relieves a fiduciary from
liability “for any | oss” or “by reason of any breach” if the plan
is an individual account plan and the loss “results froni a

participant’s exercise of control over assets in his account.?

2 ERI SA 8 404(c), 29 U S.C. § 1104(c), entitled “Control over assets
by participant or beneficiary,” reads in full

(1) In the case of a pension plan which provides for individual
accounts and pernmits a participant or beneficiary to exercise
control over the assets in his account, if a participant or
beneficiary exercises control over the assets in his account (as
det erm ned under regul ati ons of the Secretary)
(A such participant or beneficiary shall not be deened to
be a fiduciary by reason of such exercise, and
(B) no person who is otherwise a fiduciary shall be liable
under this part for any loss, or by reason of any breach,
which results from such participant's or beneficiary's
exercise of control
(2) In the case of a sinple retirenent account established
pursuant to a qualified salary reduction arrangenent under section
408(p) of Title 26, a participant or beneficiary shall, for purposes
of paragraph (1), be treated as exercising control over the assets
in the account upon the earliest of--
(A an affirmative el ection anong investnment options with
respect to the initial investnment of any contribution
(B) a rollover to any other sinple retirenent account or
i ndi vidual retirement plan, or
(O one year after the sinple retirement account is
est abl i shed.
No reports, other than those required under section 1021(g) of this
title, shall be required with respect to a sinple retirenment account
established pursuant to such a qualified salary reduction

15



Thi s provision places responsibility for the success or failure of
a participant’s investnents on his own choi ces anong the portfolio
offered in the plan. The defense does not apply to all plans,
however . The Departnent of Labor is charged with defining the
term “exercises control.” In its regulations, the Departnent
i npl emented the Congressional purpose to qualify plans for this

defense only if, inter alia, they offer a diversified array of

i nvest nent s; provide adequate information concerning the
investnments to the participants; and authorize flexible and
aut ononous control by the participants. See 29 C F. R § 2550. 404c-
1 (2005). EDS' s Plan clainms to fulfill the 8 404(c) criteria for
pur poses of the allegations at issue in this appeal. Nevertheless,
the district court held that “[a]s a separate entity, the Plan
should not be subject to a defense that can only apply to
particul ar participants and particul ar transactions.” W disagree
wi th this concl usion.

Neither ERISA's renedy provision, 8 502(a)(2), nor
8 404(c) articulates an exception to the availability of the
8 404(c) defense when a plaintiff sues on behalf of a plan. It is
the courts’ duty to harnonize statutory provisions, not, as the
district court did, to elimnate one for the sake of crafting a
nore expansive renedy. In any event, the provisions do not

conflict. The EDS 401(k) Plan is by definition the sum of the

arrangenent .

16



i nvestnment choices of its participants. If plan fiduciaries
violate their duties, 8 502(a)(2), as noted above, often affords a
cl asswi de renedy. Determ ning whether the fiduciary is relieved of
l[iability because of 8§ 404(c) is nerely part of the statutory
cal cul us.

A sinple exanple will suffice to denonstrate how the
provi sions can work together. Suppose Pl an fiduciaries neglected
to credit 401(k) plan accounts with stock dividends that had been
received. A Participant could sue under 8§ 502(a)(2) to recover the
anount of the dividends and allocate them anbng accounts. The
8 404(c) defense would play no role, because |osses were
unconnected to the Participant’s exercise of control over his
i ndi vi dual account.

This case raises a nore conplex interpretive question
whet her the losses “result froni the participants’ exercise of
control pursuant to 8 404(c). The | osses here could not have
occurred but for two separate acts: the fiduciary’s inclusion of
“bad” stocks into the pot, and the participants’ choices to invest
in those “bad” stocks with full 8§ 404(c) disclosure. \Wen there
are two actual causes of the | oss, assum ng the plan conplies with
8 404(c) regul ations, how does a court determ ne whether the |oss
“results fronf the participants’ exercise of control, whichin turn
det erm nes whet her the defense applies? Section 404(c) appears to
| eave the question open. Accordi ngly, the Departnent of Labor
regul ations cone into play.
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The Departnent has decided that 8§ 404(c) may be a defense
to liability when the loss is “the direct and necessary result of
that participant’s or beneficiary’'s exercise of <control.”
29 C.F.R 8 2550.404c-1(d)(2)(i) (enphasis added). The DOL’ s
regulation gives the statutory term “result fronf a narrow
construction, but it is consistent with the statutory | anguage—ro
liability when the l|osses “result from such participant’s or
beneficiary’'s exerci se of control.” See 29 U s C
8§ 1104(c)(1)(A) (ii) (enphasis added).

An explanatory footnote to the regulation, however,
narrows the statutory |anguage even nore in cases where the
allegation is that the fiduciary was inprudent in its designation
of investnent options:

[ T] he Departnent points out that the act of Iimting or
designating investnent options which are intended to
constitute all or part of the investnent universe of an
ERISA 8§ 404(c) plan is a fiduciary function which
whet her achi eved t hrough fi duci ary desi gnati on or express
pl an | anguage, is not a direct or necessary result of any
participant’s direction of such plan.
Fi nal Regul ati ons Regarding Particular Directed | ndividual Account
Plans (ERI SA §8 404(c) plans), 57 Fed. Reg. 46906, 46924-225, n.27
(General Preanble, n.27). The DOL as am cus, the dissent and the
Appel l ees take this footnote to nean that when a plan | oses noney

by reason of the fiduciary’ s inclusion of an inprudent investnent

option, none of the loss is the direct and necessary result of the
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participant’s exercise of control. |If the footnote is correct, it
bars 8 404(c) as a defense to EDS' s al |l eged breach in such cases.

Because application of the standard of judicial deference
owed to the agency’'s footnote is not determnative, we assune
arguendo that the nore demandi ng Chevron standard applies.? The
i ssue then becones whet her the DO’ s footnote reasonably interprets
8 404(c) under Chevron Step Il. W conclude it is not reasonabl e.
Most inportant, the footnote does not reasonably interpret 8§ 404(c)
itself, because it contradicts the governing statutory | anguage in
cases where an individual account plan fully conplies with the
regul ations’ disclosure, diversification and participant-control
provisions, and loss is caused, notwthstanding sone other

fiduciary duty breach, by the participants’ investnent decisions.

22 There is much disagreenent over whether the DOL's footnote is
entitled to Chevron deference. It can be asserted that the footnote itself was
subj ect to notice and conment rul emaki ng and therefore is subject to the Chevron
steps. The “Final Regul ati on Regarding Participant Directed |Individual Account
Pl ans” includes the footnote, even though it is not in the actual “Code of
Federal Regulations.” 57 F.R 46906-01. This is because the CFR never publishes
t he preanbl es of the Final Regul ations, even though the preanbles were part of
the notice and comment process. The final rule inits entirety, including the
preanble, is published only in the Federal Register. For an explanation of what
portions of regul ations are publ i shed in certain books, see
www. 11sdc. or g/ sour cebook/fed-reg-cfr.htm |Inthis case, footnote 27 was i ncl uded
in the original notice, see 52 F.R 33508, and received comments before final
passage.

Neverthel ess, the footnote constitutes at best a comment on the
regulations, and is not itself a regulation. Thus, an alternative argunent can
be made that neither Chevron nor Auer deference is owed. See Auer v. Robbins,
519 U.S. 452, 461, 117 S. . 905, 911 (1997); Chevron USA Inc. v. Natural
Resources Defense Counsel Inc., 467 U.S. 837, 842-43, 104 S. Ct. 2778, 2781-82
(1984). The dissent asserts that the footnote represents an “interpretation”
of the DOL regulation, to which Chevron deference is due. What the dissent
overl ooks, however, is that this rule only applies if the regulation was
anmbi guous. See Wells Fargo Bank of Texas and A V. Janes, 321 F. 3d 488, 494
(5th Cir. 2003); Christensenv. Harris County, 529 U S. 585, 120 S.Ct. 1655, 1663
(2000). Neither the dissent nor any of the authorities it cites points to an
anbiguity in the regul ation.
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The DOL footnote would render the § 404(c) defense applicable only
wher e pl an managers breached no fiduciary duty, and thus only where
it is unnecessary. Simlarly, the footnote is in tension with the
actual DOL regul ation, which does no nore than narrowy construe
8§ 404(c) to authorize the defense for a fiduciary when a loss is a
“direct and necessary result” of a participant’s exercise of
control. See 29 C.F.R 8 2550.404c-1(d)(2)(i). The regul ation
al so stresses that, “whether a participant . . . has exercised
i ndependent control in fact with respect to a transacti on depends
on the facts and circunstances of the particular case.” 29 CF. R
8§ 2550. 404c-1(c)(2). The footnote is at odds with these provisions
by appearing to elimnate a 8 404(c) defense altogether, rather
than determning its scope on a transactional, case-by-case basis.

Wil e various courts have deferred to the footnote with
little or no discussion, the only circuit court to address 8§ 404(c)
found its neaning tol erably plain and expl ai ned that the provision
“allows a fiduciary, who is shown to have commtted a breach of
duty in making an investnent decision, to argue that despite the

breach, it may not be held |iable because the alleged | oss resul ted

froma participant’s exercise of control.” In re Unisys Sav. Pl an
Litig., 74 F. 3d 420, 445 (3rd Gr. 1996). Unisys predated the DOL
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regul ati ons but enbodies a conmopbn sense interpretation of the
statute.

Di sregarding the footnote and relying solely on the
statute and the regulation does not, as the district court and
Appel | ees fear, |eave plan participants without a renmedy for the
type of fiduciary duty breaches alleged here. | nstead, it
correlates the potential recovery with the sum of participants’

decisions regarding their individual accounts. The Plan “as a
whol e” is not entitled to recover noney danages for breach where an
i ndi vi dual participant, suing on his own behal f, could not recover.
The district court inplicitly recognizedthis limtation in holding
that with respect to the m srepresentation clains, whichit did not
certify for class treatnent, 8 404(c) affords an individual a
transactionally oriented defense. Put otherw se, the 8§ 404(c)
defense is no different froma |limtations defense in a class
action. A classwde claim may be stated, but the potential
recovery is limted to those class nenbers whose cl ains have not
prescri bed. Moreover, 8 404(c) in no way limts the recovery of

equitable relief.

The dissent fears that if a 8§ 404(c) defense appli es,

Pl an participants and beneficiaries will be left “at the nercy of
the w sdom of whoever nade these limted [plan investnent]
23 See al so, Wsenan, supra, where the court noted that individual

assessnents of § 404(c) defenses were required where, despite plan managers
all eged fiduciary duty breach, some participants had made deli berate deci sions
to hold onto declining stocks.
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choices.” The dissent is also concerned that no duty of prudence
will attach to the selection and nonitoring of plan investnent
choices if 8 404(c) is applied as witten. These fears are both
overblown and m sdirected. Principally, we are not holding that a
pl an fiduciary’s duties do not include the selection and nonitoring
of plan investnent alternatives. The question, rather, is howto
har noni ze t he enforcenent of the fiduciary' s duty with the 8§ 404(c)
defense when a 8 502(a)(2) action is pursued “on behalf of the
plan.” A plan fiduciary nmay have viol ated the duties of selection
and nonitoring of a plan investnent, but 8§ 404(c) recogni zes that
participants are not hel pless victins of every error. Participants
have access to information about the Plan’s investnents, pursuant

to DOL regul ations, and they are furnished with risk-diversified

i nvestment options. |In sone situations, as happened here, many of
the Participants will react to the conpany’ s bad news by buying
nore of its stock. QG her Participants will, like Mzell, trade

their way to profit no matter the calamty that befell the stock
Section 404(c) contenpl ates an i ndi vidual, transactional defense in
these situations, which is another way of saying that in
participant-directed plans, the plan sponsor cannot be a guarantor
of outcones for participants.

| f the Appel |l ees’ negation of 8§ 404(c) prevails, then the
EDS fiduciaries would be liable not just for |l osses in individual

accounts, but also for failures to realize gains (neasured agai nst
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sone entirely specul ative standard) and even for catch-up anounts

where partici pants bought into a declining EDS stock val ue.

The harnonization of § 502(a)(2) actions wth the
8 404(c) defense, however, limts the amount of “plan |osses” for
which a fiduciary may be held I|iable. Thi s harnoni zation al so
bears on the susceptibility of this case to class action treatnent,
because 8§ 404(c) individualizes the consequences of fiduciary duty
vi ol ati ons. Finally, there is no inconsistency between this
har noni zation and the courts’ decisions in the Enron and Worl dcom
cases, because in those cases, where the conpany’s stock value
ultimately rested on a financial house of cards, no trading
strategy in the conpany’s stock coul d have sal vaged a partici pants’
conpany stock ownership. 24

Because the district court incorrectly elimnated the
8 404(c) defense fromits evaluation of the suitability of the
all egations on appeal for class treatnent, we nust vacate and
remand for further consideration of the extent to which 8§ 404(c)

deci sions by participants undermne the feasibility of class action

treat nent.
C. Partici pant Rel eases.
24 Finally, contrary to the dissent, while we “agree that § 404(c)

provides no shield” for the two-year retention of matching contributions in EDS
stock, that match cannot be the subject of any ERI SA fiduciary duty violation if
the requirement enbodied a settlor decision, not a decision subject to the
fiduciaries' discretion. The issue has not been briefed before us, the district
court did not decide it, and we do not speculate on its resolution

23



Wi | e conceding that ordinarily the fact that up to nine
t housand potential class nenbers have signed rel eases of clains
agai nst EDS would defeat typicality and preclude class
certification, the district court found a distinction here for two
reasons. First, the court determned that the rel eases (which are
ot herwi se quite broad, discharging “all clains or demands” agai nst
EDS) aut horize the instant suit as one for “benefits.”? Appellants
contend, with sone force, that this exception only permts suits
under ERISA § 502(a)(1l)(b) to recover specific benefits owed a
participant under the terns of an enployee plan. As the Suprene
Court explained in Russell, ERISA 8§ 502(a)(1)(b) allows a
beneficiary to recover plan “benefits,” whereas 8§ 502(a)(2) all ows
recovery that inures to the benefit of the plan as a renedy for
breach of fiduciary duties. Russell, 473 U S. at 146-47,

105 S. Ct. at 3093; see also Rhorer v. Raytheon Eng'rs &

Constructors, Inc., 181 F.3d 634, 639 (5th Cr. 1999) (noting the

numer ous di f f erences bet ween causes of action under 88 502(a)(1)(b)
and 502(a)(2)). On the other hand, a release does not ordinarily
precl ude cl ai ns based on subsequent conduct. The enforceability of

the rel eases presents difficult questions.

25 The pertinent |anguage in the rel eases states:

This Rel ease does not include, however, a release of Enployee’'s
right, if any, to benefits he/she is entitled to under any EDS pl an
qualified under Section 401(a) of the Internal Revenue Code,
i ncl udi ng the EDS Retirenment Plan and the EDS 401(k) Pl an, and COBRA
benefits pursuant to Internal Revenue Code section 4980B.
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Additionally, the district court refused to consider
i ndi vidual releases pertinent to the maintenance of a derivative
suit on behalf of the Plan. For the reasons stated in regard to
the 8 404(c) defense, however, this conclusion is untenable. The
i npact of the releases should not have been excluded from the
district court’s certification analysis.

Wt hout comrenting further on the enforceability of the
rel eases or application of the “benefits” exception, we note that
hol ders of releases could becone a subclass if a class action is
ot herwi se deened appropriate. Contrary to the dissent, we are not
hol di ng that the rel eases forecl ose any § 502(a)(2) suit on behalf
of the Plan or foreclose any class certification. W do stress,
however, that the status of perhaps nine thousand cl aimants i s not
atrifle —either to the Appellants or the clainmnts thensel ves.
The district court nust consider the rel eases nore thoroughly on
remand. 2¢
D. Cl ass Action Issues.

Applying the 8 404(c) defense and factoring in the nine
t housand rel eases may wel |l change the district court’s decision to

certify a class action. Neverthel ess, we nust al so address the two

26 Even if, as the dissent suggests, the effect of the rel eases may be
considered on a classwide basis, the naned Plaintiffs may not be adequate
representatives of those class nenbers who did sign them See JAYNE E. ZANGLEIN
& SusAN J. STABILE, ERISA LITIGATION 479-80 (2d ed. 2005)(“[Clourts have regularly
found standing, typicality, or adequacy |acking where the defense of a release
of clains was not shared by the nanmed plaintiffs and the purported cl ass.

[ITf none of the naned plaintiffs signed releases, they are inadequate
representati ves because none of themwoul d have any need to litigate or interest
inlitigating the rel ease issue.”)
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Rule 23(a) class certification issues challenged directly by
Appel lants —typicality of the representative Plaintiffs’ clains
and adequacy of their representation —as well as the court’s
ultimate authorization of a Rule 23(b)(1) and (2) no-notice,
no-opt-out class action. W conclude that Smth and Mzell hold
sufficiently typical clainms, but the court nust reconsi der whet her
they are adequate representatives in light of inherent intraclass
conflicts. Finally, various difficulties denonstrate the inpro-
priety of maintaining a Rule 23(b)(2) class action and the court’s
superficial analysis of the Rule 23(b)(1) alternative.
1. Typicality.

Rule 23(a) requires that the naned representatives’
clains be typical of those of the class. Appel | ants question
whether Smth'’s and Mzell’s clains are typical because M zell
continued to invest in EDS stock even after it declined foll ow ng
the Septenber 18th disclosures, and Smth actually nmade noney on
his EDS investnents (although not as nuch as he thinks he shoul d
have) . The district court ruled these inquiries inappropriate
since the representatives’ derivative clains on behalf of the Pl an
transcend individual claim variations. On the contrary, the
requi renents of Rule 23(a) cannot be waved away by artful
characterization. Even if the typicality requirenent did not

apply, Smth and Mzell would have the burden to prove, as
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derivative representatives of the Plan, that their clainms fairly
represent those of the absent Participants.

Stated broadly, the representatives’ clains are typica
of those of the cl ass. Smth and Mzell both allege that they
suffered harm as Participants who |ost nobney on EDS stock
i nvestments t hrough t he Appel | ants’ i nprudent Pl an managenent. The
fact that Mzell continued to trade in EDS stock after the
conpany’s adverse di sclosures may signify an intraclass conflict of
interest and may cut against his attenpt to avert a 8§ 404(c)
defense, but it does not disable himfrom being a typical class
representative. This court recently noted that “the key typicality
inquiry is whether a class representative would be required to
devote considerable tine to rebut Defendants’ clains.” Feder_

429 F.3d at 138 (quoting Lehocky v. Tidel Techs., 220 F.R D. 491,

501-02 (S.D. Tex. 2004). Feder went on to join nunmerous decisions
whi ch have held that securities class action plaintiffs are not
categorically precluded fromasserting typical clains despite their
own post-disclosure trading in the target defendant’s stock. [d.
Such trading becones harm ess where, after the conpany has nade
adverse di sclosures, the stock price reverts to val uation based on
an efficient market. The anal ogy between securities fraud and
ERI SA fiduciary violation plaintiffs is inexact, as Appellants
point out, in the face of Mzell’s contentions that even after the
Septenber 18th disclosures, EDS stock renmai ned an inprudent Plan
i nvest nent . A trading strategy adopted for Mzell’s personal
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benefit is, however, distinguishable from the Plan fiduciaries
execution of their duties. Simlar reasoning vindicates Smth’'s
claimto typicality, reduci ng Appell ants’ conpl ai nt over his profit
to questions of damages and the § 404(c) defense.
2. Adequacy.

In addition to neasuring the conpetence of class counsel
and the class representatives’ wllingness and ability to serve,
neither of which criteria are chall enged here, the Rul e 23 adequacy

i nquiry al so uncovers conflicts of interest between the naned
plaintiffs and the class they seek to represent.’” Berger v.

Conpaq Conputer Corp., 257 F.3d 475, 479-80 (5th Gr. 2001)

(quoting Anthem Prods., Inc. v. Wndsor, 521 U S 591, 625,

125 S. Ct. 2231, 2236 (1997)).

Substantial conflicts exist anong the class nenbers,
rai sing questions about the adequacy of the lead Plaintiffs’
ability to represent the class. Even after the EDS earnings
warning and the drop in its stock price, thousands of Plan
Partici pants (woul d-be cl ass nenbers), including Mzell, continued
to direct noney into the EDS Stock Fund. Over forty-four thousand
Partici pants nmaintained investnents in EDS stock as of February,
2004. This aggregate conduct seriously underm nes the claimthat
the EDS Stock Fund was an inprudent investnment that Appellants
should not have offered in the first place. The intraclass

conflict is exacerbated because Appellants seek injunctive relief
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that would dissolve the EDS Stock Fund;?” the Fund cannot be
partially shut down for the litigating Plaintiffs and remai n open
for absent class nenbers who desire this investnent option.
Additionally, Plan Participants were affected by the drop
inpriceindramatically different ways. C ass discovery reveal ed
that Smth and si xteen thousand absent class nenbers nmade nobney on
their stock fund investnents, while others, including Mzell, |ost
noney. Further conflicts exist anong those who |ost noney.
According to David Ross’s report, for 17,890 cl ass nenbers, maxi num
recovery would inure to the Plan (and eventually be allocated to
their accounts) if February 4, 2000, is established as the date on
whi ch the stock fund becanme an inprudent investnent. For 37,689
cl ass nenbers, maxi numrecovery would be attained if Novenber 27,
2001, were the designated date. Appellees dism ss these concerns
by asserting that all Plan Participants share the goal of attaining
maxi mum paynent to the Plan, regardless of the designated date.
This is true as a general nmatter and surely pronbtes the interest
of the class representatives and their counsel. Appellees gloss
over the inconvenient fact that these conflicts have inplications
not only for dividing the pie at recovery but also for discovery
and preparation for trial. Unlike a securities fraud lawsuit, in

whi ch class nenbers have a uniform purpose in proving materia

2 More pointedly, even if Appellees prevail wthout receiving an
injunction, their assertion that the nmere existence of the EDS Stock Fund
violated a fiduciary duty under ERISA will have won the day. It is hard to

i magi ne that the Fund woul d continue to exist after such a finding.
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m srepresentati ons by conpany defendants at specific points in
time, here the goal is to second-guess judgnents nade by the
Appel l ants involving a nul titude of considerations over a period of
years. The facts, once known, may bear out different legitimte
theories as to when EDS St ock Fund becane an inprudent investnent;
each theory will have different consequences for class nenbers’
recovery.

Numer ous courts have held that intraclass conflicts may

negat e adequacy under Rule 23(a)(4). See Valley Drug Co. v. Ceneva

Farns, Inc., 350 F.3d 1181, 1189-92 (11th G r. 2003) (finding class

representatives inadequate where their economc interests and

obj ectives conflicted substantially with those of absent class

menbers); Pickett v. lowa Beef Processors, 209 F.3d 1276, 1280
(11th G r. 2000)(representation inadequate where class includes
those “who claim harm fromthe very acts from which other class
menbers benefitted’).

The trial court too readily succunbed to Appellees’
mnimzation of the intraclass problens in this case.? That the

court recogni zed a fiduciary woul d need to be appointed to al |l ocate

28 I ndeed, intraclass problens can present problens of constitutional
magni tude. See Hansberry v. Lee, 311 U S. 32, 43-44 61 S. C. 115, 119-120
(1940). The dissent’s suggestion that although “sone nmenbers may not want EDS
stock renoved as an investnent alternative [this] does not present a conflict”
is not far fromsaying that the fact that the Hansberry famly did not want to
enforce the covenant barring blacks fromliving in their nei ghborhood does not
present a class conflict with those who sought, through a class action judgnent,
to enforce the covenant against them A few class nenbers cannot hijack
litigation “on behalf of the plan” to pursue their preference at the expense of
ot hers who are not given notice of this purported representation. The interests
of all class nmenbers nust be fundanentally consistent.
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recovery anong Pl an Partici pants concedes at | east the possibility
of intraclass apportionnment problens. The problem goes to the
heart of proving the allegations of fiduciary inprudence. On
remand, the district <court nust nore fully consider the
i nplications of the proven intraclass conflicts for the adequacy of
representation by Smith and Mzell. |If aclass is certified, the
court may have to consider certifying subclasses to represent the
participants with conflicting interests.
3. The Allison Rule 23(b)(2) Inquiry.

Wthlittledifficulty, the district court concl uded t hat
because Plaintiffs’ derivative lawsuit was filed on behalf of the
Pl an and sought “predom nately” equitable renedies, it should be
certified as a class pursuant to Rule 23(b)(2). The court did not
af ford absent cl ass nenbers the option of notice or self-exclusion
fromthe class. Certification of a class under Rule 23(b)(2) is
appropriate where “the party opposing the class has acted or
refused to act on grounds generally applicable to the class,
t her eby maki ng appropriate final injunctive relief or correspondi ng
declaratory relief with respect to the class as a whole.” FeD. R
Cv. P. 23(b)(2). The district court cited this court’s decision

in Allison v. Citgo PetroleumCorp., 151 F. 3d 402 (5th Gr. 1998),

which held that “nonetary relief predomnates in (b)(2) class
actions unless it is incidental to requested injunctive or

declaratory relief.” |1d. at 415. This Al lison (b)(2) predom nance
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requi renent, “by focusing on wuniform relief flowng from
defendants’ liability, ‘serves essentially the sanme functions as
the procedural safeguards and efficiency and nmanageability

standards mandated in (b)(3) class actions.’” In re Monunenta

Life Ins. Co., 365 F.3d 408, 417 (5th Gr. 2004) (quoting Al lison,

151 F. 3d at 414-15).2°

Al lison al so inposed standards for determ ni ng whet her
monetary relief sought in a Rule 23(b)(2) class action is truly
i ncidental, or whether such relief is the true pursuit of the class
action:

| deal Iy, incidental damages shoul d be only those to which
class nenbers automatically would be entitled once
liability to the class (or subclass) as a whole is
established. That is, the recovery of incidental damages
should typically be concomtant wth, not nerely
consequential to, class-wide injunctive or declaratory
relief. Moreover, such danmages should at |east be
capabl e of conputation by neans of objective standards
and not dependent in any significant way on the
i ntangi bl e, subjective di fferences of each cl ass nenber’s
circunstances. Liability for incidental damages shoul d
not require additional hearings to resolve the disparate
merits of each individual’s case; it should neither
i ntroduce new and substantial |egal or factual issues,
nor entail conplex individualized determ nations.

Allison, 151 F. 3d at 415 (internal citations omtted). Allison’s
test has been cited in connection with other ERI SA class action

det er m nati ons. See Nelson v. Ipalco Enters. Inc., No. 1P02-

477CHK, 2003 W. 2310192 (S.D. Ind. Sept. 30, 2003) (unpublished).

29 “Allisonreflects our concernthat Plaintiffs may attenpt to shoehorn
damage actions into the Rule 23(b)(2) framework, depriving class menbers of
notice and opt-out protections.” Bolin v. Sears, Roebuck & Co., 231 F.3d 970,
976 (5th G r. 2000).
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Two consi derations persuade us that the district court
got it backwards. This court has refused to permt certification
of a class where nmany nenbers “have nothing to gain from an
injunction, and the declaratory relief they seek serves only to

facilitate the award of damages.” Bolin v. Sears, Roebuck & Co.,

231 F.3d 970, 978 (5th Cr. 2000). As just noted, many potentia
cl ass nmenbers have voted with their investnments to remain in the
EDS Stock Fund and, inferably, do not want it closed; other
potential class nenbers profited from stock swi ngs caused by the
alleged fiduciary violations; and still other potential «class
menbers would gain or |ose damages based on the breach date
selected by the court. In light of these real, not sinply alleged,
probl enms caused by such conflicts, the inability of absent class
menbers to receive notice of this suit or have an opportunity to
opt out is extrenely troubling.

Second, to effectuate Appellees’ principal goal —
rei mbursenent into the individual accounts of each Plan Parti ci pant
— nunerous individualized hearings would be required. Fi nal
resolution of <class nenbers’ clains wll involve “new and
substantial |egal and factual issues,” Alison, 151 F.3d at 415,
including the 8§ 404(c) defense, whether an individual class nenber
was actually harned by the purported breaches of fiduciary duty,
and the rel eases. Resolution of these clains will require “conpl ex
i ndi vidualized determnations,” Allison, 151 F.3d at 415. Again,
the district court’s acknow edgnent that a fiduciary would have to
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sort out the clains of individual class nenmbers denpnstrates how
little the “incidental damages” (which would total many ml1lions of

dollars) wll “be nore in the nature of a group renedy,” as Al lison
i ntended. See id.

The i nappropriateness of Rule 23(b)(2) in this case is
strongly supported by the court’s decision in Nelson, which states:
Relief will depend on individualized calculations for
each account. As noted, individual clainmnts may present
i ssues of causation and reliance, so that a classw de
determ nation t hat def endant s vi ol at ed ERI SA' s
requi renments would not necessarily lead to an award in
favor of a particular claimant. Al so, defendants nay be
able to raise individual defenses regarding each class
menber . Thus, nonetary relief here would not “flow
directly from liability to the class as a whole.”
Certification under Rule 23(b)(2) is not avail abl e here.

ld. at * 11.

It may be objected that because Plaintiffs suit is
characterized as a derivative action on behalf of the Plan, resort
to the Rule 23 class action requirenents is not mandated, and
Rul e 23(b)(2) best represents a conprom se between the derivative
nature of the clains and the ultimate relief that may be granted in
i ndividual Participants’ accounts. Lower court cases are in fact

di vi ded over which provision of Rule 23 applies. Conpare Piazza v.

EBSCO I ndus., Inc., 273 F.3d 1341, 1352-53 (11th G r. 2001) (abuse

of discretion for the district court to certify a (b)(3) class)

wth Coan v. Kaufman, 349 F. Supp. 2d (D. Conn. 2004)("“. . . Courts

have nonet hel ess applied the procedural safeguards of either
Rule 23 or Rule 23.1 in order to protect the plan and absent
participants.”) (citing cases). Perhaps no general procedural rule
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can be enunci at ed. In this case, we are confident that the
subtl ety of the fiduciary clains alleged, the intraclass conflicts
and the individualized nature of potential defenses nandated that
the case proceed as a class action and equally mandated, on the
facts before us, against the propriety of a Rule 23(b)(2) class.
On remand, after further consideration, the court nmay adduce
sufficient grounds to approve a class pursuant to the standards
this court has devel oped.

4. Rule 23(b)(1).

The district court also purported to certify a class
under Rule 23(b)(1). Although certification nust be reversed under
Rul e 23(a), we point out the court’s cursory Rule 23(b) (1) anal ysis
inthe interest of judicial efficiency and to provide gui dance on

r emand. See United States v. Mirill o-Lopez, 444 F.3d 337, 339 &

n.5 (5th Gir. 2006).

Nunmerous courts, like the district court, have
conclusionally declared that a (b)(1) class is appropriate in an
ERISA |awsuit “on behalf of the plan.” O course, a Rule
23(b)(1)(B) limted fund class action is plainly not appropriate.

See Otiz v. Fibreboard Corp., 527 U S. 815, 119 S. C. 2295

(1999). What the court evidently neant was a certification under
Rule 23(b)(1)(A), which authorizes a class action where the party
opposi ng the class woul d be subject to “inconpatible standards” if

separate actions were brought. Such a renmedy has sone intuitive
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appeal to the extent that Plaintiffs here seek equitable relief:
A judgnent renoving the fiduciaries in one l|lawsuit would be
i nconsistent with a judgnent in another permtting themto stay.
On the other hand, as even the dissent recognizes, achieving
injunctive relief is not the principal goal of this litigation.?3°
The focus on nonetary damages would set this case apart fromthe
exanpl es of classic Rule 23(b)(1) class actions, which are based on
situations “in which different results in separate actions would
i npair the opposing party’s ability to pursue a uniform course of
conduct.” C WRIGHT, A MLLER, & M KaNg, 7A FEDERAL PRACTICE & PROCEDURE
§ 1773, at 16 (2005 ed.).

If the district court eventually reaches a Rule 23(b)
analysis, it should consider the extent to which the due process
concerns inherent in Allison apply to a (b)(1)(A) class and whet her
a (b)(1)(A) class can be nmaintained if damages are the primary

remedy sought. See Zinser v. Accufix Research lInst., 1Inc.,

253 F.3d 1180, 1193-95 (9th Gr. 2001). The resolution of these
issues is still uncertaininthe Fifth Grcuit. Wat seens fairly
clear is that depriving tens of thousands of EDS sharehol ders of
notice and opt-out protections, where there are undeniable

intraclass conflicts pertinent to significant nonetary outcones,

80 The di ssent contends that no intraclass conflict exists with respect
to the class nenbers’ conpeting views on injunctive relief since the propriety
of injunctive relief will be determined at the end of litigation and an

i njunction may be unnecessary.
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woul d create an unacceptable risk of unfair treatnment of class
nmenbers. 3!
1. CONCLUSI ON
For the foregoing reasons, the class certification by the
district court is VACATED and REMANDED. The court may reconsi der
its class certification pursuant to the standards di scussed herein.

VACATED AND REMANDED.

s The Eleventh Circuit decision in Piazza v. Ebsco Indus., Inc., 273
F.3d 1341 (11th Gr. 2001), certified a Rule 23(b)(1)(A) class action to redress
fiduciary duty breaches to an ERISA plan pursuant to 8§ 502(a)(2), but no
intraclass conflicts were asserted agai nst the nai ntenance of the class or as a
basis for questioning the denial of notice and opt-out.
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REAVLEY, J., Crcuit Judge, dissenting:

| would affirmthe order certifying the class action. The
majority decides that plaintiffs nust return to the district
court for further pondering of whether Title 29 US C 8§
1104(c)(1) relieves the fiduciary of liability, t hat
certification under Rule 23 (b)(2) would be inappropriate
because of conflict between nenmbers of the class, and that Rul e
23(b) (1) is “conceptually unclear.” As | understand the
opinion, it msapplies 8 1104(c)(1), reflects an i ncorrect view
of conflict, and ignores the unique applicability of Rule
23(b) (1) in this case.

A Control Over Assets

__ EDS enpl oyees coul d choose anong a dozen or nore options,
I ncluding an EDS stock fund, for investnent of their plan
contributions. Matching plan contributions nade by the conpany
on the enpl oyees’ behalf were mandatorily invested in the EDS
stock fund, where they were required to remain for two years.
Inthis suit, the enpl oyees who sel ected the EDS stock fund sue
for fiduciary inprudence in affording themthat option, but the

majority holds that the statute and regulations count the
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enpl oyee sel ection of the EDS option to be control of assets
t hat absolves the fiduciary of liability.

Title 29 § 1104(c)(1) (also ERI SA 8§ 404(c)?') provides in
relevant part that “[i]n the case of a pension plan which
provi des for individual accounts and permts a participant or
beneficiary to exercise control over the assets in his account,
If a participant or beneficiary exercises control over the
assets in his account [then] no person who is otherw se a
fiduciary shall be liable [] for any |l oss, or by reason of any
breach, which results fromsuch participant’s or beneficiary’s
exercise of control.” The statute further provides that the
circunstances in which a participant or beneficiary is
consi dered to have exercised independent control over assets
in his account as contenpl ated by 8§ 404(c) are to be determ ned
under regul ations of the Secretary of the Departnent of Labor
(“DOL"). 1d. at (c)(1). The agency’'s regulations describing
those circunstances, and the consequences of a participant’s
or beneficiary’ s exercise of control are set forth at 29 C F. R
8§ 2550.404c-1. Under these regulations, in order to qualify

for relief fromfiduciary liability, plans nust neet certain

1 The mpjority and many witers use the ERISA §
404(c) designation and | will do so hereafter.

39



general requirenents, including provision of sufficient
I nvestnment information and disclosure of material facts. 29
C. F.R 88 2550.404c-1(b)(2)(B), (c)(2)(ii) (2004). The EDS
plan’s full conpliance wth these requirenents is, at this
st age, undeterm ned.

For present purposes, we need not consi der questions about
what information the law requires a fiduciary to give
partici pants about investnents in a sel ected stock option, but
| would hold that inprudent designation of an option for
participants to choose constitutes grounds for fiduciary
liability, and falls outside the scope of participant control
envi saged by 8 404(c). That is the position of the Departnent
of Labor, of the commentators, and of the case | aw.

The DCL regul ation provides that a plan fiduciary wll not
be liable for any loss that “is the direct and necessary result
of [a] participant’s or beneficiary' s exercise of control.”
29 C.F. R 8 2550.404c-1(d)(2)(i)(2004). The DOL has nmade cl ear
that 8 404(c) does not relieve fiduciaries of their prudence
duty in selecting and nonitoring plan i nvestnent options. See

Fi nal Requl ati on Regarding Participant D rected | ndividual

Account Pl ans (ERI SA Section 404(c) Plans), 57 Fed. Reg. 46906-

01, 1992 W. 277875 (Cct. 13, 1992). (Ceneral preanble, n.27)
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(“[T]he Departnent points out that the act of |limting or
desi gnating i nvest ment opti ons which are i ntended to constitute
all or part of the investnent universe of an ERI SA 404(c) pl an
Is a fiduciary function which, whether achieved through

fiduciary designation or express plan | anguage, is not a direct

or necessary result of any participant direction of such

plan.”) (enphasis added). The DOL has consistently reiterated
this interpretation.?

An agency’'s reasonable interpretation of its own
regulation is entitled to the highest deference under Chevron

US A, Inc. v. National Resource Defense Council, Inc., 467

U S 837, 104 S. Ct. 2778 (1984).% The mpjority says the DOL's

preanble is entitled to deference only to the extent it has

power to persuade, citing Louisiana Environnental Action

Network v. EPA, 382 F.3d 575 (5th Cr. 2004), where we held

that an interpretation set forth in the preanble of a proposed

2 See, e.qg., DOL Advisory Opinion No. 98-04A, 1998 W
326300, at *1, *3 n.1 (May 28, 1998); DOL Advisory Letter,
1997 WL 1824017, at *2 (Nov. 26, 1997), am cus briefs in this
case and in In re Enron Corp. Securities, Derivative & ERI SA
Litig., 284 F. Supp. 2d 511 (S.D. Tex 2003) and I n re Schering-
Pl ough Corp. ERISA Litig., 420 F.3d 231 (3d Cr. 2005).

3 See Auer v. Robbins, 519 U S. 452, 457, 117 S. C.
905, 909 (1997); Wells Fargo Bank of Texas N. A v. Janes, 321
F.3d 488, 494-95 (5th Cr. 2003).
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regul ati on, which had not yet been subjected to formal notice-
and- comment rul enmaking, was entitled to |ess than Chevron
def erence. Id. at 583. But here the statute expressly
del egated to the agency the task of pronulgating a regul ation
gover ni ng when a participant will be viewed as havi ng exerci sed
| ndependent control over the assets in his or her account for
t he purposes of 8 404(c) relief fromfiduciary liability. See
29 U.S.C. § 1104(c)(1).

The DOL's interpretation, as quoted above, was contai ned
in the preanble to a revised version of the proposed 8§ 404(c)

regul ati on, which was pronul gated and noticed in March 1991.

See Participant Directed | ndividual Account Pl ans, 56 Fed. Reg.
10724-01, 1991 W. 301434 (Mar. 31, 1991). This version of the
regul ati on was the subject of further comment, and the final
regul ati on, containing the sane interpretative passage in the

preanbl e, was adopted in Cctober 1992. See Final Requlation

Reqgardi ng Partici pant D rected | ndi vi dual Account Pl ans ( ERl SA

Section 40(c) Plans), 57 Fed. Reg. 46906-01, 1992 W. 277875

(Cect. 13, 1992). The DOL's interpretation of the final notice-
and-comment regulation as preserving the fiduciary’s duty to
prudently sel ect and nonitor the planinvestnent options, which

was published in the federal register and unifornmy adhered to
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I n numerous public pronouncenents, is entitled to controlling
weight to the extent that it is reasonable.

The DOL’s interpretation of its own 8 404(c) regulationis
r easonabl e. Section 404(c) need not be read to shield
fiduciaries from liability for including an inprudent
I nvestnent option on the investnent nenu in a self-directed
plan. By allowing plans to limt their universe of investnent
choices and still be considered 404(c) plans, the DCOL |eft
participants and their beneficiaries at the nercy of the wi sdom
of whoever nmade these [imting choices. There should be sone
assurance that these limted investnent choices wll be
prudently sel ected. If no duty of prudence attaches to
selection of investnent options, plan fiduciaries could
| nprudently select a full nmenu of unsound investnents, anong
which participants would be free to choose at their peril,
while the fiduciaries remain insulated from responsibility.
The DOL was within its del egated authority in deciding not to
offer relief for the decision to offer a plan investnent
opti on.

Al'l comentators recognize that 8§ 404(c) does not shift

liability for a plan fiduciary’'s duty to ensure that each
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i nvestnment option is and continues to be a prudent one.?

4 See, e.q0., 1 McHAEL J. CaNnaN, QUALI FI ED RETI REMENT PLANS
8§ 16.28 (2006 ed.) (“[T]o sone degree, fiduciary liability
remai ns for selection of the investnent choices.”); Paul J.
Donahue, Plan Sponsor Fiduciary Duty for the Selection of
Qotions in Participant-Directed Defined Contribution Plans and
the Choice Between Stable Value and Mney Market, 39 AKRON L.
Rev. 9, 12 (2006) (“Selection of a [directed contribution]
Plan’s investnent options remains a fiduciary function, and
Plan  Sponsors nmust choose those investnent opti ons
knowl edgeably and thoughtfully.”); 1 RonabD J. Cooke, ERI SA
PRACTI CE AND PROCEDURES 86: 30 (2d ed. 1996 & Supp. 2004) (“ERI SA
Section 404(c) does not relieve plan fiduciaries of the
responsibility for determning whether it is appropriate to
of fer enpl oyer stock as an i nvestnent option under the Plan.”);
M cCHAEL B. SNYDER, 3 COWPENSATION & BENEFITS (HR Series) 8§ 33.138
(2006) (“Plan fiduciaries of ERISA 8 404(c) plans renain
responsible for . . . prudently selecting and nonitoring plan
I nvestnent alternatives.”); Debra A. Davis, Do-it-Yourself-
Retirenment: Allowing Enployees to Direct the Investnent of
Their Retirenment Savings, 8 U Pa J. LAB. & Bw. L.- 353, 377
(2006) (recogni zing that plan “fiduciaries remain responsible
for prudently sel ecting and nonitoring investnents” evenif the
pl ans conply with section 404(c)); David W Powel |, The Public
Conpany ESOP in 2004, 30 J. PENSI ON PLANNING & CowPLI ANCE 70 ( Sept .
30, 2004) (“[T]he fiduciary will remain responsi bl e for whet her
It is prudent for the investnent in question to be offered.”);
Kat hl een Sheil Scheidt & David L. Wlfe, Prudence and
Diversification Revisited —ERI SA Section 404(c) Protection in
the Wake of Enron, Ew. BeENeriTs J. (March 2003) (“Even if a
plan fully conplies wth ERI SA Section 404(c), the plan
fiduciaries retain responsibility for selecting the investnent
alternatives to be offered under the plan and nonitoring the
performance and costs of those alternatives to ensure that they
remai n prudent i nvestnent alternatives. This includes periodic
analysis of the prudence of retaining enployer stock as an
I nvestnent alternative it is available under the plan.”); 1
JEFFREY D. MAMORSKY, EMPLOYEE BENEFI TS LAw 8§ 12.05 (2002) (“It is
i nportant to note, however, that even if Section 404(c)
applies, the nmere selection of an investnent alternative in a
plan which limts options is a fiduciary decision and
accordingly the fiduciary will remain potentially liable for
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Further, the majority of courts that have considered the issue
have held that, even if a plan otherwise qualifies as a 8§
404(c) plan, the fiduciary retains the duty to prudently sel ect
and nonitor investnent options such that 8 404(c) does not

provi de an absol ute defense to breach clains.?®

the selection of the investnent alternatives.”); Morton A
Harris, Wrking with Participant D rected |nvestnents Under
ERISA 8§ 404(c), SQ08 ALI-ABA (July 2001) (“ERISA section
404(c) does not relieve a fiduciary fromliability in choosing
the investnent alternatives nade available to participants and
beneficiaries under the plan nor in determ ni ng whet her or not
to retain existing investnent alternatives. I n ot her words,
a plan fiduciary can never avoid potential liability for
negligence in picking the investnents which constitute the
‘menu’ of I nvest ment alternatives nmade available to
participants . . ."); STEVEN J. SACHER, EMPLOYEE BENEFI TS LAW 696
(2d ed. 2000) (selection of investnent alternatives renmains a
fiduciary function in a 404(c) plan); Frederick Reish and
Bruce L. Ashton, ERI SA Section 404(c): Shifting Fiduciary
Liability in Participant-Directed Retirenment Plans, PENSION &
BENEFI TS WEEK NEWSLETTER, Vol . 4, No. 3, January 12, 1998 (“[T] he
responsibility for choosing and nonitoring the investnent
options — as opposed to participants choosing anong a pre-
sel ected nenu of investnent options —cannot be transferred to
the enployees. . . . In selecting the investnent options, the
responsi ble fiduciary nust act prudently and is liable for
| osses resulting froman inprudent decision. . . . In addition
to the initial selection of the investnent options, the
responsi bl e fiduciary nust nonitor the options to ensure that
they continue to be a prudent choice for the plan.”) (internal
quotation and citation omtted); R A Pens. Analysis P 54,204
(2006) (“[F]iduciaries are not relieved of other obligations
in dealing with 8 404(c) plans. For exanple, fiduciaries nust
continue (subject to liability for failure) to [inter alia]

prudently select investnent alternatives . . .").
5 See, e.qg., DiFelicev. US A rways, Inc., 397 F
Supp. 2d 758, 774-78 (E.D. Va. 2005); In re Dynergy, Inc.
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The majority relies heavily on the Third Grcuit’s

decision In re Unisys Sav. Plan Litigation, 74 F.3d 420 (3d

Cr. 1996), for its conclusion to the contrary. Uni sys
concerned events occurring before the DOL’s § 404(c) regul ati on
becane effective. Al t hough sonme of the Unisys court’s
conclusions regarding the scope of the authorizing ER SA
statute, 29 U S.C. 8§ 1104(c), are simlar to those contained
in the 8§ 404(c) regulation, neither that regulation nor the
DOL's interpretation were directly addressed. 74 F.3d at 444
n.21 (“As the regulation [29 C.F. R 8 2550.404c-1] was not in
effect when the transactions at 1ssue occurred, it does not
apply or guide our analysis in this case.”). As courts have
recogni zed, Uni sys and subsequent opinions that rely upon it
shoul d not be considered controlling, particularly in |ight of

the DCOL's consistent contrary interpretation. See e.dq.,

D Felice v. US. Arways, Inc., 404 F. Supp. 2d 907, 909-10

(E.D. Va. 2005) (finding Unisys unpersuasive and noting that

ERISA Litig., 309 F. Supp. 2d 861, 893-94 (S.D. Tex. 2004);
In re Enron Corp. Securities, Derivative & ERISA Litiqg., 284
F. Supp. 2d 511, 574-79 (S.D. Tex. 2003); Rankin v. Rots, 278
F. Supp. 2d 853, 873 (E.D. Mch. 2003); In re Wrldcom Inc.
ERISA Litig., 263 F. Supp. 2d 745, 763-65 (S.D.N. Y. 2003);
Franklin v. First Union Corp., 84 F. Supp. 2d 720, 732 (E. D
Va. 2000) (holding that plan fiduciaries are responsible for
sel ecting and renovi ng their plans’ investnent options when the
pl ans conply with section 404(c)).
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“every court to consider this issue wth the benefit of the DOL
regul ati on” had agreed with the DOL interpretation).

Hol di ng pl an fiduciaries responsi ble for inprudent choice
of alimted set of options does not, as EDS suggests, nake it
a guarantor of participant investnent returns. Plaintiffs
al l ege here that EDS stock had defects beyond nere riskiness
and that it was inprudent to offer it as an investnent option
for anyone. Whether or not plaintiffs can prove that
allegation remains to be seen, but that is not before us at
this stage. O course, it cannot be disputed that 8§ 404(c)
provides no shield for the fiduciaries’ investnent and
mandat ory two-year retention of the matching contributions in
conpany stock, a decision guided by no participant direction

what soever . ©

6 | could not equate the mandatory retention as a
settlor decision free of fiduciary responsibility. In this
specific regard, the DOL has clearly stated that “the act of
limting or designating investnent options which are intended
to constitute all or part of the investnent universe of an
ERI SA 404(c) plan is a fiduciary function which, whether
achieved through fiduciary designation or express plan
| anguage, 1s not a direct or necessary result of any
participant direction of such plan.” 57 Fed. Reg. 46,906 at
46,924 n. 27. The DCOL has consistently maintained its position
that plan fiduciaries have the duty to decline to follow the
ternms of the plan docunents where those terns require themto
I nvest participants’ funds in an inprudent investnent vehicle
—even, and perhaps especially, where that required invest nent
IS in conpany stock. See, e.g, DOL Am cus Brief in Kirschbaum
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V. Reliant, Case No. 06-20157 (appeal pending 5th Gr. 2006);
DOL Op. Letter No. 90-05A, 1990 W. 172964, *3 (Mar. 29, 1990).

| ndeed, we have recognized that, even in the context of
ESOPs, which are designed to be primarily invested i n enpl oyer
securities, “ESOP fiduciaries remain subject to the general
requi renents of [s]ection 404.” Donovan v. Cunningham 716
F.2d 1455, 1467 (5th Gr. 1983). Those requirenents include
the duty to reconsider a potentially inprudent investnent
option, even if it is specified in the plan docunents. See
ERI SA § 404(a)(1)(B) (requiring that plan fiduciaries exercise
prudence “solely in the interest of the participants and
beneficiaries”), and ERISA 8 404(1)(D) (stating that a
fiduciary may only follow plan terns to the extent that the
terns are consistent with ERI SA).

Most courts to address the issue have recognized that
fiduciaries for plans that hol d enpl oyer stock (both ESOPs and
non- ESOP pl ans) are therefore obligated to consider whether it
continues to be prudent to invest in enployer stock, and they
may continue to follow plan terns requiring such investnent
only if prudent to do so. See, e.q., Laborers Nat’'l Pension
Fund v. Northern Trust Quantitative Advisors, Inc., 173 F.3d
313, 322 (5th Cr. 1999); Kuper v. lovenko, 66 F.3d 1447, 1457
(6th Gr. 1995); Fink v. Nat'l Sav. & Trust Co., 772 F.2d
951, 954-55 (D.C. Cr. 1985); Agway, Inc. Enployees’ 401(k)
Thrift Investnent Plan v. Magnuson, No. 5:03-CV-1060, 2006 W
2934391 at *18 (N.D.N. Y. Cct. 12, 2006); Merck & Co., Inc.
Sec. Derivative & ERISA Litig., No. 05-2369, 2006 W. 2050577
at *7 (D.N.J. July 11, 2006); Inre Ferro Corp. ERISA Litig.,
422 F. Supp. 2d 850, 859 (N.D. Chio 2006) (“a fiduciary is not
required to blindly follow the terns of a plan if doing so
woul d be inprudent.”); Inre CVS Energy ERISA Litig., 312 F.
Supp. 2d 898, 907-08 (E.D. Mch. 2004); 1In re Polaroid ERI SA

Litig., 362 F. Supp. 2d 461 473 (S.D.N. Y. 2005); In re Sprint
Corp. ERISA Litig., 388 F. Supp. 2d 1207, 12,18-25 (D. Kan.
2004) ; In re Xcel Enerqy, Inc. Sec. Derivative & “ERI SA”
Litig., 312 F. Supp. 2d 1165, 1181 (D. M nn. 2004); In re
Worldcom 263 F. Supp.2d 745, 764-65 (S.D.NY. 2003); In re
Enron Corp. Sec. Derivative & “ERISA” Litiqg., 284 F. Supp. 2d
511, 548-49 (S.D. Tex. 2003); In re lkon Ofice Sol utions,

Inc. Sec. Litig., 86 F. Supp. 2d 481, 492-93 (E.D. Pa. 2000);
Canale v. Yegen, 789 F. Supp. 147, 154 (D.N.J. 1992); Ershick
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B. I ntra-class Conflict

Beyond the 8 404(c) dispute, | do not believe the fact
that a portion of the plan participants signed general rel eases
upon departing the —conpany’'s enploy precludes class
certification. | find no fault with the district court’s
conclusion that these releases do not extend to the plan
participants’ right to recoup plan benefits and agree that,
evenif this conclusionis incorrect, noindividual participant
can unilaterally release the rights of other participants to
derivatively seek recovery on behalf of the plan under 8§

502(a)(2). See, e.q, Bowes v. Reade, 198 F.3d 752, 759-61

(9th Cr. 1999) (rejecting the argunent that settlenent of a
participant’s breach of fiduciary clains against a defendant
released the plan’s clains against that defendant). The
di spute over the breadth of the rel ease can be resolved on a
cl ass-w de basis and, whether or not these releases preclude
the relatively small percentage of signing participants from
receiving allocation of any recovered plan assets, this does
not deny class certification.

Further, the fact that sone individual participants may

gain fromallocation of any recouped plan assets and sone nay

V. Geb X-Ray Co., 705 F. Supp. 1482, 1486-87 (D. Kan. 1989).

49



not does not present a conflict. All courts that have
considered the issue, including this one, have rejected
argunents that a 8 502(a)(2) ERI SA action nust allege harmto
all of a plan’s individual participants.’ To hold that
vari ances anong all ocati on present a class conflict is a back-
door avoi dance of this universal concl usion. In short, the
possi bility that individualized benefit determ nations wll be
required is insufficient to bar class certification.

Further, because the plaintiffs are suing under section
502(a)(2) on behalf of the plan, it is not material whether or
not individuals |ost noney or had access to investnent
I nformati on regardi ng EDS stock that m ght have prevented t hem
from doing so. The |oss causation issue is whether the

def endants caused a |l oss to the plan (ERI SA § 409(a), 29 U S.C

7 See Mlofsky v. Anerican Airlines, Inc., 442 F. 3d
311, 313 (5th Gr. 2006) (subset of participants not precluded
from bringing breach of fiduciary duty clains under ERI SA
sections 502(a)(2) and 409(a) where renedy would not benefit
all participants); In re Schering-Plough Corp. ERISA Litig.,
420 F. 3d 231, 239-41 (3d Gr. 2005) (derivative action under
8§ 502(a)(2) was available to a subset of participants to
recover |osses sustained to plan by breaches of fiduciary
duty); Kuper v. lovenko, 66 F.3d 1447, 1452-53 (6th Cir.
1995); Inre CMSERISALitig., 225 F.R D. 539, 543 (E.D. M ch.
2004); Wods v. Southern Co., 396 F. Supp. 2d 1351, 1361-62
(N.D. Ga. 2005)(rejecting argunent that a participant cannot
be said to seek redress for losses to the plan unless every
participant in the Plan was affected by the chall enged breach
of fiduciary duty).
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8§ 1109(a)) by including EDS stock as a plan option, regardl ess
of whether or not individuals like plaintiff Mzell “traded

[his] way to profit,” as the majority states, by continuing to
i nvest in allegedly inprudent enployer securities. See Inre

Enron Corp. Sec. Derivative Sec. & “ERISA’ Litiqg., No. ML

1446, Gv. A H01-3913, 2006 W. 1662596, *3-4 (S.D. Tex. June

7, 2006); D Felice v. US Arways, Inc., 235 F.R D. 70, 78-

79, 83 (E.D. Va. March 22, 2006). W have already inplicitly
rul ed against the defendants’ argunent —and the mgjority’s
position —on this front inaffirmng the class in the parallel

EDS securities fraud suit. See Feder v. Electronic Data

Systens Corp., 429 F.3d 125, 138 (5th CGr. 2005 (“We reject

the argunent that a proposed class representative in a
fraud-on-the-market securities suit is as a matter of |aw
categorically precluded fromneeting the requirenents of Rule
23(a) sinply because of a post-disclosure purchase of the
def endant conpany's stock.”).

Finally, our disposition of this appeal is not affected by
the fact that sone participants nmay not agree with the request
for injunctive relief in the form of renoving the EDS stock
fund as a plan option. Wile prudence will be eval uated as of

the tinme of the alleged fiduciary breach, the value of
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injunctive relief wll be neasured as of the current status
quo. That sone class nenbers nmay not want EDS stock renoved
as an investnent alternative does not present a conflict.
Rat her, the district court wll decide what is best for the
plan and, accordingly, wll weigh the fact that nenbers
continue to invest in and hold the conpany stock in that
determ nati on

For all of these reasons, | do not see either intra-class
conflicts or lack of typicality on the part of the naned
plaintiffs that would preclude class certification under the
prerequisites of Rule 23(a).

C. The District Court’s Certification and Rule 23(b).

The majority’ s primary focus on cl ass action Rule 23(b)(2)
I's m splaced because certification was al so ordered under Rul e
23(b)(1), and that rule is particularly suited to this
litigation. Rule 23(b)(1) provides that:

An action may be naintained as a class action if the

prerequi sites of subdivision (a) are satisfied, and

in addition:
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(1) the prosecution of separate actions by or
agai nst individual nenbers of the class
woul d create a risk of

(A I nconsi stent or varying adjudications
With respect to individual nenbers of
the ~class which would establish
I nconpati bl e standards of conduct for
the party opposing the class, or

(B) adj udi cati ons with respect to
I ndi vi dual nmenbers of the class which
would as a practical matter Dbe
di spositive of the interests of the
other nenbers not parties to the
adj udi cations or substantially inpair
or inpede their ability to protect

their interests.

FED. R Qv. P. 23(b)(1).

Al though ERISA's civil enforcenent rules allow a single
plaintiff to sue for plan-wide relief, much of today s ERI SA

litigation is mintained on a class action basis. The
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fiduciary duty of prudence at issueis owed to the entire class
and separate actions would create the risk of establishing
I nconsi stent standards under ERI SA. Wre the individual class
menbers each left to bring separate 8§ 502(a)(2) actions on
behal f of the plan, each case could conceivably result in
different courts reaching conflicting decisions regarding not
only the ultimate prudence of investnent in EDS stock, but al so
the applicability of the various defenses the defendants seek

to interpose. See Inre CMS Enerqy ERISA Litiqg., 225 F.R D

at 543 (certifying class under Rule 23(b)(1) in face of
allegations simlar tothis case to avoid risk of inconsistent
rulings concerning fiduciary status and materiality of all eged
om ssi ons where the “single overriding common issue i s whet her
CM5 stock was an inprudent investnent for the Plan”).
Contradictory rulings as to the appropri ateness of injunctive
relief would also place intonpatible demands on the

def endant s. 8 In keeping with this rationale, a nunber of

8 The risk of inconsistency enconpasses but is not,
as the mpjority inplies, limted to injunctive consi derations.
Further, | do not acknow edge, as the mgjority states, that
injunctive relief is not at issue here, only that the
appropri ateness of suchrelief will be determned (1) as to the
good of the plan (rather than the individuals), and (2) at a
different point than that fixed for determ nati on of nonetary
damages.



courts have certified ERI SA fiduciary breach suits under Rule
23(b)(1).° | would follow this lead and affirmthe district
court’s certification order under Rule 23(b)(1).

The parties have devoted nuch of their extensive briefing
to discussion bearing on the nerits of plaintiffs’ clains.

Wile plaintiffs nmay face factual obstacles on the way to

° See, e.q., Inre TycolInt'l, Ltd., No. MD 02-1335-
PB, 2006 W. 2349338, *7-8 (D. New Hanpshire, Aug. 15, 2006)
(certifying class suing on behalf of plan under Rule
23(b)(1)(B)); Inre Enron Corp. Sec. Derivative Sec. & “ERI SA”
Litig., No. MDL 1446, Gv. A H01-3913, 2006 W. 1662596, *13-
15 (S.D. Tex. June 7, 2006) (certifying a class suing on behal f
of a plan under Rule 23(b) (1), finding both subsections (A and

(B) applicable); Rogers v. Baxter Int’l, Inc., No. 04 C 6476,
2006 W. 794734, *11 (N.D. IIll. Mar. 22, 2006) (sane); Summers
v. UAL Corp. ESOP Comm, 2005 W. 1323262 (N.D. IIl. Feb. 17,

2005); Inre Wllians Conpanies ERISA Litig., 231 F.R D. 416,

424-25 (N.D. kla. 2005) (sane); Inre ADC Tel ecomuni cati ons
ERISALitig., No. Gv. 03-2989ADMFLN, 2005 W. 2250782, *4-5 (D.

M nn. Sept. 15, 2005) (sane); Baker v. Conprehensive Enpl oyee
Sol utions, 227 F.R D. 354, 360 (D. Utah 2005); Rankin v. Rots,

220 F.R D. 511 (E.D. Mch. 2004); 1Inre Wrldcom Inc. ERI SA
Litig., W 2211664 *3 (S.D.N. Y. Cct. 4, 2004) (“[Clertification
I's appropriate under Rule 23(b)(1)(B). Any adjudication with
respect to individual nenbers of the class will as a practi cal

matter be dispositive of the interests of the other nenbers of
the class.”); Inre lkon Ofice Solutions, 191 F. R D. 457, 464
(E.D. Pa. 2000); Bunnion v. Consol. Rail Corp., 1998 W. 372644
(E.D. Pa. 1998); GQGuby v. Brady, 838 F. Supp. 820, 828 (S.D

N. Y. 1993); Specialty Cabinets & Fixtures, Inc. Vv. Am

Equitable Life Ins. Co., 140 F. R D. 474, 479 (S.D. (.

1991) (“Because individuals may bring class actions to renedy
breaches of fiduciary duty only on behalf of the plan, rather
t han thensel ves, the court cannot all ow absent participants or
beneficiaries to opt out of this class. The right to recovery,

after all, belongs to the plan.”)(citation omtted).
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proving their claim such nmatters are not before us at this
st age. For exanple, the fact that, as the majority opinion
observes, EDS stock has recovered in |arge neasure is not
relevant. We have recogni zed that prudence is a test which
nmeasures the fiduciary’'s conduct at the tinme of the decision,
rather than the success or failure of his or her course of

action. Mtzler v. Gaham 112 F.3d 207, 209 (5th Cr. 1997)

(“Prudence is to be evaluated at the tine of the investnent
W t hout benefit of hindsight.”). Cass certification is
appropriate regardless of the ultimate outconme on the nerits
because the Rul e 23 prerequi sites have been net as the district
court correctly determ ned.

It appears to ne that the majority’s view of the effects
of section 404(c) and the general rel eases, and howthey affect
all aspects of the class action certification, controls the
matter, and | have difficulty seeing howit | eaves the district
court any room for certification on renand. In addition to
prolonging an already over-lengthy process, the mgjority’s

di sposition presents the district court wth a futil e exercise.
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