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HADI NUGROHO, HELMA YUSUF H DAYAT,
al so known as Hel ma Nugroho,
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ver sus
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PER CURI AM *

Hadi Nugroho and his wife Hel ma petition for reviewof an

order fromthe Board of Immgration Appeals (“BIA’) affirmng the

deci sion of the Immgration Judge (“1J”) to deny their application

for asylum wthholding of renoval, and protection under the

Convention Agai nst Torture (“CAT"). The |J determ ned that (1) the

Nugr ohos’

by Hadi

clains for asylumwere tine barred; (2) the harmsuffered

Nugroho in the past did not rise to the level of

persecution; and (3) the Nugrohos had not established a reasonabl e

fear of future harm

Pursuant to 5TH QR R 47.5, the court has determined that this

opi ni on should not be published and is not precedent except under the linmted
circunstances set forth in 5THQR R 47.5.4.
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First, this court does not have jurisdiction to review
t he Nugrohos’ asylum clains, because the Bl A found those clains
time barred. See 8 U.S.C. 8§ 1158(a)(3) (“No court shall have
jurisdiction to review any determ nation of the Attorney Ceneral

under paragraph (2) [providing for exceptions, including the tine

bar, to an alien’s right to apply for asylun].”); see also Zhu v.
Ashcroft, 382 F.3d 521, 527 (5th Cr. 2005) (remanding to the BI A
because its affirmance without opinion left the court with “no way
of knowi ng whether the BIA affirnmed the IJ's decision on a non-
reviewabl e basis, i.e., untineliness, or a reviewable basis, i.e.,
the nerits of [the] asylumclainf). 1In the instant case, the BI A
explicitly stated inits opinion that it “agree[d] that the asylum
application is tinme-barred” and that no circunstances existed to
excuse the delay in filing. Accordingly, this court cannot hear
the petitioner’s asylum cl ai ns.

The BIA s decision denying petitioners wthhol ding of
renmoval and relief under CAT, however, is reviewable by this court.

8 US C 8§ 1252; Roy v. Ashcroft, 389 F.3d 132, 135 (5th Grr.

2004). The Attorney General nust w thhold renoval of an alien who
proves a clear probability of persecution upon renoval to his hone
country. See 8 U S.C. 8 1231(b)(3)(A). However, “[t]he BIA will
be reversed only when the evidence is ‘so conpelling that no
reasonable fact finder could fail to find the petitioner

statutorily eligible for relief.” Roy, 389 F.3d at 138 (quoting



INS v. Elias-Zacarias, 502 U S. 478, 483-84, 112 S. CO. 812

(1992)).
The Attorney Ceneral first contends that the petitioners
have waived their clainms for wthholding of renoval and relief

under CAT by failing to brief them See, e.q., Febp. R Aprr. P.

28(a)(9)(A); Salazar-Regino v. Tromnski, 415 F.3d 436, 452
(5th Gr. 2005). The petitioners do spend nost of their brief
arguing that they should be granted asylum wth scant reference
made to the nore demandi ng wi thhol di ng of renoval standard. On
numer ous occasi ons, this court has deened clainms for w thhol di ng of

renoval and relief under CAT to be wai ved. See Liu v. Gonzal es,

No. 04-60273 (5th Gr. Oct. 7, 2005); Mstafa v. Gonzales,

No. 04-60389 (5th Gr. My 25, 2005); Merchant v. Gonzales,

No. 04-60414 (5th Gr. Apr. 1, 2005); Miana v. Ashcroft, No. 04-

60222 (5th Cr. Dec. 14, 2005).

W need not decide whether the Nugrohos’ passing
references to wthholding of renoval and relief under CAT are
sufficient to raise them on appeal, however, because it is clear
that the 1J and BIA s rulings rejecting those clainms are supported
by substantial evidence.

The Nugrohos allegedly fear persecution in Indonesia
because M. Nugroho is ethnic Chinese. The 1J, however, found
M. Nugroho’s testinony regarding past persecution internally
i nconsi stent and different fromhis witten application for asylum
and the BIA affirmed this negative credibility determ nation.
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Courts give “great deference to an immgration judge' s decisions

concerning an alien's credibility.” Efev. Ashcroft, 293 F. 3d 899,

903 (5th Gr. 2002) (citing Chun v. INS, 40 F.3d 76, 78 (5th Cr.

1994)). Simlarly, courts do not substitute judgnent “for that of
the BIA or IJ with respect to the credibility of the wtnesses or
ultimate factual findings based on credibility determ nations.”
Chun, 40 F. 3d at 78. Having reviewed the record, we find no basis
to disagree with the 1J’s and BI A's finding of no past persecution.

See, e.q., Eduard, 379 F.3d at 187-88 & n.4;: MKkhael v. INS, 115

F.3d 299, 304 & n.4 (5th Gr. 1997).
The Nugrohos can only succeed on their wthhol ding of
removal claimif they prove that there is a clear probability, that

is, it is “nore likely than not,” that they woul d be persecuted on
account of M. Nugroho's ethnicity if they return to Indonesia.
See Roy, 389 F.3d at 138. The IJ determ ned that the Nugrohos had
not net that burden, and that conditions for ethnic Chinese in
| ndonesi a were inproving. The IJ further noted that no nenbers of

M. Nugroho's famly, all ethnic Chinese, had been persecuted.

See Eduard, 379 F.3d at 193 & n.12 (noting that the safety of

famly nenbers is one factor courts can consider in an asylum
claim. Unlike in Eduard, the IJ did not conmt an error of |aw by
finding the persecution against ethnic Chinese Christians! as

merely synptomatic of a high level of violence in Indonesia,

! The Nugr ohos do not claimto be Christian or suffer persecution based
on their religion.



see id. at 189-91, or by requiring the petitioners to show that
t hey woul d be singled out anong their ethnic group, see id. at 192.
| nstead, the |J pointed to evidence from several sources that
follow ng anti-Chinese violence in Indonesia in 1998, the newy
installed governnent had undertaken to reduce ethnic tensions.
Di scrimnation agai nst ethnic Chinese, while unfortunate, is not
persecution, as the | J’s decision al so suggests. The Nugrohos have
not shown that the evidence is so conpelling that no reasonable
fact finder could fail to find themeligible for w thhol di ng.
Finally, to the extent that the Nugrohos nake a CAT
claim the 1J's decision finding them ineligible for relief is
supported by substantial evidence, as the Nugrohos have not
proffered any evi dence establishing a |likelihood that they will be
tortured if returned to Indonesia. See Roy, 389 F.3d at 139-40.
For the reasons set forth above, we DENY the petition for

revi ew.

DENI ED.



