Detho, et al v. Gonzales Doc. 920060105

United States Court of Appeals

Fifth Circuit
FILED
IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH CIRCUI T January 5, 2006

Charles R. Fulbruge llI
Clerk

No. 04-60623
Summary Cal endar

MOHAMMAD BACHAL DETHO, TASNI M KAUSAR DETHO, WAJAHAT ALI DETHO,
Peti tioners,

vVer sus

ALBERTO R. GONZALES, U.S. ATTORNEY GENERAL

Respondent .

On Petition for Review froman O der of
the Board of Inmgration Appeal s

Bef ore H G3 NBOTHAM BENAVIDES, and DENNI'S, G rcuit Judges.
PER CURI AM *

The | ead petiti oner Mohammad Bachal Detho petitions for review
fromthe Board of I nmm gration Appeal s’s order vacating the deci sion
of the Immgration Judge. For the reasons below, we deny the
petition.

| . Backgr ound

Detho is a citizen of Pakistan. Detho and his famly

previously lived in Mrpurkhas, part of the Sindh province of

Paki stan. From a young age, Detho has been politically active in

Pursuant to 5th Gr. R 47.5, the Court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5th CGr. R
47.5. 4.
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t he Paki stan People’s Party (“PPP’), which Detho has described as
“pro-national” and “pro-West.” Despite being a |arge Pakistani
political party, PPP, according to Detho, receives little support
in Mrpurkhas. He has been arrested three tinmes in connection with
his political activities with the nbost recent arrest in 1979.
Foll ow ng Septenber 11, 2001, Detho was threatened and
attacked due to his support for the United States. The first
attack took place in his store in Novenber 2001 and was carri ed out
by “pro-Islam c” group nenbers. |n Decenber 2001, Det ho was beaten

with a stick and suffered a face wound. Hi s attackers warned t hat

this was “the tip of the iceberg” and threatened to “kill [his]
entire famly.” He reported the incidents to authorities and was
advised to “be quiet . . . or sonmething m ght happen to him”

Additionally, Detho clains that (1) he received threatening
tel ephone calls including a threat of the potential rape of his
w fe and daughters; (2) gunshots were fired at or near his house;
(3) stones were thrown at his house; and (4) his son, who is also
a nenber of PPP, was attacked by the sane pro-Islamc groups
Detho noved with his famly to Punjab and has not encountered
further attacks or threats. He attributes the |lack of attacks to
the fact that he has not voiced his political opinions.

On April 24, 2002, Detho was admtted to the United States
wth his wife and son (collectively the “Petitioners”) as a
noni mm grant with authorization to remain for a tenporary period
not to exceed COctober 22, 2002. He renmi ned | onger than permtted.
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At a hearing on January 16, 2003, Detho admtted the factual
al | egati ons and conceded renoveability before the | nm gration Judge
(“1J37). Thereafter, the Petitioners applied for asylum
wi t hhol di ng of renoval, and protection under the Convention Agai nst
Torture (“CAT"). At a hearing on the nerits on April 8, 2003, the
| J granted the Petitioners’ application for asylum

On June 22, 2004, the Board of I mm gration Appeals (the “BlIA”)
i ssued an order reversing the 1J's decision. The BIA al so denied
the Petitioners’ applications for wthholding of renpbval and
protection under CAT. On July 20, 2004, Detho tinely filed the
instant petition for review.

1. Discussion

A STANDARD OF REVI EW

Because the BIA did not adopt the decision of the 1J, this
Court’s reviewis limted to the BIA's decision. See Grma v. |INS
283 F.3d 664, 666 (5th Gr. 2002). W review legal conclusions de
novo and findings of fact for substantial evidence. See Lopez-
Gonez v. Ashcroft, 263 F.3d 442, 444 (5th Cr. 2001). “Under
substanti al evidence review, we cannot reverse the BIA's factua
determ nati ons unl ess we deci de not only that the evidence supports
a contrary conclusion, but also that the evidence conpels it.”
Zhao v. GConzales, 404 F.3d 295, 306 (5th Cr. 2005) (interna
quotation marks omtted). The alien bears the burden of proof to

show that the evidence is so conpelling that a reasonable



factfinder could not reach a contrary conclusion. See id.
B. ASYLUM

Det ho cl ainms asylumon the basis of his political opinion. To
be eligible, he nust show past persecution or a well-founded fear
of future persecution on this basis. See Roy v. Ashcroft, 389 F. 3d
132, 138 (5th Gir. 2004);: 8 U.S.C. § 1158(a) (2004).

a. Past Harm

The BIA considered the factual record, accepted Detho’s
testinony as credible, and ruled that the attacks on Detho, “even
taken cumul atively,” did not “rise to a |level of prosecution as
cont enpl at ed by t he | mm gration and Nationality Act .”
Additionally, the BIA noted that with regard to the first attack,
he failed to specify where on his body he was injured or to what
ext ent.

Citing the two attacks against his person and threats nade
against himand his famly, Detho argues he has established past
persecution rising to the level necessary for a grant of asylum
Persecution is the *“infliction of suffering or harm under
gover nnent sanction.” Abdel-Masieh v. INS, 73 F.3d 579, 583 (5th
Cr. 1996). Detho relies on Singh v. Illchert, 69 F.3d 375 (9th
Cir. 1995), to support his claimthat the BIA erred in reversing
the 1J's grant of asylum In Singh, the Ninth Crcuit found that
the petitioner had suffered persecution because he had been

detained twice and “tortured” by police. Singh, 69 F.3d at 379.



Specifically, “the police interrogated and beat Singh for
t wo- and- a- hal f hours, until he | ost consci ousness. The police then
revived him with water and resuned the beatings. . . . [ T] he
police arrested Singh again and inprisoned himfor six days. On
each of the six days, the . . . police tightened a w de | eather
belt around Singh’s torso until he |ost consciousness.” 1d. The
Singh attacks were nore egregi ous than the incidents at i ssue here.
Mor eover, Detho’ s assault by a “pro-Islamc” political faction
stemmed fromcivil unrest, not persecution. The attacks were nore
a product of conpeting political parties in Pakistan. See Mohammad
v. Ashcroft, 90 Fed. Appx. 746, 748 (5th Cr. 2004) (unpublished)
(finding that “skirm shes” with the PPP in which the alien was hit
wth a shotgun and a piece of glass were not the result of
persecution but civil unrest in Pakistan). A Seventh Crcuit case,
Meghani v. INS, also has facts simlar to those in the instant
case. The alien in Meghani was a nenber of the PPP and was

attacked by nenbers of a rival political party. 236 F.3d 843, 844

(7th Gr. 2001). In the attack, his wist and shoul der were
br oken. ld. The IJ accepted his account as credible but found
that the incident did not rise to the | evel of persecution. Id. at
847. The Seventh Circuit agreed that the “incident was civi

unrest between conpeting political factions not anounting to
persecution.” Id.

W find that Detho has failed to denmonstrate that he has



suffered persecution in Pakistan. Detho’s incidents were |ess
severe than what took place Singh, which Detho relies on to
establi sh persecution. | nstead, |ike Mhanmad and Meghani, the
incidents reflect civil unrest in Pakistan due to rivalry anong
political parties. Accordingly, the BIA did not err in finding
that the harm Detho suffered did not rise to the |level of
persecuti on.

b. Wl | - Founded Fear of Persecution

“To establish a well-founded fear of future persecution, an
alien nust denonstrate a subjective fear of persecution, and that
fear nmust be objectively reasonable.” Zhao, 404 F.3d at 307.
Det ho, however, argues that he is not required to prove this well -
founded fear, because he net his burden of proving past persecution
intheinitial trial before the |IJ and therefore is entitled to the
regul atory presunption of fear of future persecution. See 8 C. F.R
§ 1208. 13(b) (1) (2004). H's argunent is without nerit. As stated
above, the BI A vacated the IJ's findings, and, therefore, the IJ' s
decision is not before this Court for review See Grm, 283 F.3d
at 666.

Detho has failed to establish that his fear of future
persecution is objectively reasonable. Detho has not shown that he
w Il be singled out for persecution, see Zhao, 404 F. 3d at 307, nor
has he nmet his burden of establishing that it woul d be unreasonabl e

f or him to relocate wthin Paki st an. See 8 CFR 8



1208. 13(b)(3)(1). Wiile Detho and his famly lived in Punjab, they
did not receive any threats and were not attacked. “[ d ngoi ng
famly safety seenms to be an even stronger indicator of
‘“unreasonable’ fear when the feared persecutor has a nationa

influence,” like arival political party. Eduard v. Ashcroft, 379
F.3d 182, 193 (5th Cr. 2004). In fact, although there are soci al,
cultural, and political differences between the Sindh and Punjab
provinces, Detho testified that in Punjab he has relatives and
there are many PPP supporters. In sum the BIA did not err in
finding that Detho failed to denonstrate a well-founded fear of
persecuti on.
I11. Concl usion

Substanti al evidence supports the BIA s judgnent that Detho

has failed to establish past persecution or a well-founded fear of

future persecution. Accordingly, Detho's petition for review is

DENI ED.



