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Clerk

No. 04-60892
Conf er ence Cal endar

GARY LEE,

Pl ai ntiff-Appellant,
ver sus
E. L. SPARKMAN, Warden at Marshall County Correctional Facility;
AW HELM C, Deputy Warden, School Prograns; WM W LLI AVS5,
Assi st ant Warden; LANCE BUTLER, Attorney, |Inmate Lawyer; GAEN
SHAW Legal d ai m Adj udi cat or,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Northern District of M ssissippi
USDC No. 3:00-CVv-107-P

Bef ore GARZA, DENNI'S, and PRADO Circuit Judges.
PER CURI AM *

Gary Lee, M ssissippi prisoner # 39820, has filed a notion
for leave to proceed in forma pauperis (IFP) in this appeal of
the district court’s denial of his FED. R CGv. P. 60(b) notion
for relief fromthe district court’s judgnent denying his 42
U S.C § 1983 action. The district court denied Lee |eave to
proceed | FP on appeal, certifying that the appeal was not taken

in good faith. By noving for |eave to proceed |FP, Lee is

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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chall enging the district court’s certification. See Baugh v.

Taylor, 117 F.3d 197, 202 (5th Gr. 1997); Feb. R Aprp. P.
24(a) (5).

Lee argues that he has newy di scovered evi dence show ng
that the defendants failed to provide himwith a copy of the
Antiterrorismand Effective Death Penalty Act and thereby denied
his right of access to the courts. Lee has not shown that this
evi dence coul d not have been di scovered through due diligence
prior to the district court’s initial judgnment denying his 42
U S . C § 1983 action. Lee has not shown that the district
court’s denial of his Rule 60(b) notion was an abuse of

di scretion. See Carim Vv. Royal Carribean Cruise Line, Inc., 959

F.2d 1344, 1345 (5th Gr. 1992).
Lee has failed to show that his appeal involves “‘Iegal
poi nts arguable on their nerits (and therefore not frivolous).’”

Howard v. King, 707 F.2d 215, 220 (5th Cr. 1983) (interna

quotation marks omtted). Accordingly, the notion for |eave to
proceed | FP on appeal is denied and the appeal is dismssed as

frivolous. See Baugh, 117 F.3d at 202 & n.24; 5TH QR R 42.2.
Lee is cautioned that the dism ssal of this appeal as frivol ous

counts as a strike under 28 U S.C. 8§ 1915(g). See Adepegba V.

Hammons, 103 F. 3d 383, 387-88 (5th Cr. 1996). Lee is warned
that if he accunulates three strikes under 28 U . S.C. § 1915(9q),
he will not be able to proceed IFP in any civil action or appeal

filed while he is incarcerated or detained in any facility unless
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he is under inm nent danger of serious physical injury. See 28

US C 8 1915(g); see Fep. R App. P. 38; dark v. Geen, 814 F. 2d

221, 223 (5th Gir. 1987).

| FP MOTI ON DENI ED; APPEAL DI SM SSED; SANCTI ON WARNI NG
| SSUED.



