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PER CURI AM

The question presented in this case is whether the Board of
Imm gration Appeals (“BlIA”) erred by affirmng the Immgration
Judge’s (“1J”) denial of Heriberto Isnael Atamrano Lopez’s
“Al tam rano” notion to reopen renoval proceedings.! Because we find

that the notion was properly deni ed, we DENY the petition for review

Y Wiile Petitioner states that 8 U.S.C. § 1229a(c)(6)
provides for notions to reopen, that section of the Code
di scusses notions to reconsider. Title 8 U S C 8§ 1229a(c)(7)
governs notions to reopen. The analysis, however, wll be the
sane, regardless of the section relied on by the parties.



and AFFI RM t he judgenent of the BIA
| . BACKGROUND

Altam rano, a native Ni caraguan, entered the United States,
W t hout inspection, near Laredo, Texas on March 19, 2004.
Consequently, he was charged crimnally with a violation of 8 U. S. C
§ 1325(a)(1).°? Upon entry of his quilty plea, Petitioner was
sentenced to thirty days inprisonnent, and was remanded to the
custody of the Attorney Ceneral.

On April 5, 2004, while serving his sentence, Altamrano
executed a stipulated request for an order to be renoved fromthe
United States, which was al so signed by the Departnent of Honel and
Security. The stipulation was submtted to the Immgration Court,
whi ch issued the renoval order on April 9, 2004.

On May 11, 2004, Petitioner filed a notion to reopen his
renmoval proceeding, asserting that he did not voluntarily,
knowi ngly, and intelligently execute the stipulated request for
renmoval. The |IJ held a video-conference hearing with Altam rano and
19 ot her det ai nees who asserted sim |l ar clai ns. Petitioner alleges

that, at the hearing, the |IJ favored questioning Al tam rano hi nsel f,

“Title 8 U.S.C. § 1325(a)(1) provides that “[a]ny alien who
enters or attenpts to enter the United States at any tinme or
pl ace ot her than as designated by immgration officers... shall,
for the first comm ssion of any such offense, be fined under
Title 18 or inprisoned not nore than 6 nonths, or both, and, for
a subsequent comm ssion of any such offense, be fined under Title
18, or inprisoned not nore than 2 years, or both.” 8 US C 8§
1325(a)(1).
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and refused to allow Petitioner’s attorney to question him
Additionally, Altamrano clains that the 1J ended his testinony
before he fini shed speaking. Furthernore, Petitioner maintains that
the IJ took into account a sworn affidavit submtted by a
deportation officer after the close of the hearing. In the
affidavit, the officer purported that he had a conversation wth
Altam rano regarding his understanding of the stipulated waiver.
Finally, Altamrano conplains that the 1J failed to create and
preserve a record of the hearing.

After the hearing, the IJ denied Altamrano’s notion, finding
that there was no evidence to support the claimthat Altam rano was
not advised of his rights or had problenms which would mnimze his
conpr ehensi on.

On Septenber 30, 2004, the BI A adopted and affirned the 1J’s
deci sion. The Bl A acknow edged that Altam rano had been advi sed of
his rights in witing, in Spanish, prior to signing the stipul ated
request upon which his renoval order was based, and that the record
was | acking of any evidence that Altamrano did not voluntarily,
knowi ngly, and intelligently sign the request. Moreover, the Bl A
noted that the stipulated request itself contains adequate advice
and warnings in both English and Spani sh.

Petitioner appeals, claimng that when it considered this
nmotion to reopen, the BIAerred in affirmng the 1J's conduct that
he all eges deprived himof a fair hearing.

1. DI SCUSSI ON



While this Court reviews a denial of a notion to reopen under
a “highly deferential abuse-of-discretion standard,” Zhao .
Gonzales, 404 F.3d 295, 303 (5th Cr. 2005, we review
constitutional challenges de novo. Soadjede v. Ashcroft, 324 F.3d
830, 831 (5th Gr. 2003). Additionally, npbtions to reopen
deportation proceedi ngs are “di sfavored,” and the noving party bears
a “heavy burden.” INS v. Abudu, 485 U. S. 94, 107-08 (1988).

Altamrano nmakes two main argunents: 1) the hearing on
Petitioner’s Mtion to Reopen deprived him of the due process
protections provided by 8 U.S. C. § 1229a(b)(4)3 and 2) the hearing
on Petitioner’s Mdtion to Reopen deprived hi mof constitutional due
process. W will consider each claimin turn.

A Petitioner’s Statutory O aim

®Title 8 U.S.C. § 1229a(b)(4) provides:
I n proceedi ngs under this section, under
regul ations of the Attorney General - (A the
alien shall have the privilege of being
represented, at no expense to the Government,
by counsel of the alien's choosing who is
aut hori zed to practice in such proceedi ngs,
(B) the alien shall have a reasonable
opportunity to exam ne the evidence agai nst
the alien, to present evidence on the alien's
own behal f, and to cross-exam ne W tnesses
presented by the Governnent but these rights
shall not entitle the alien to exam ne such
national security information as the
Governnent may proffer in opposition to the
alien's admssion to the United States or to
an application by the alien for discretionary
relief under this chapter, and (C) a conplete
record shall be kept of all testinony and
evi dence produced at the proceeding.
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The Petitioner argues that the | J violated his rights pursuant
to 8 US. C 8§ 1229a(b)(4) by not allowing his attorney to question
him ending his testinony before he finished speaking, taking into
account a sworn affidavit submtted by a deportation officer after
the close of the hearing, and by failing to create and preserve a
record of the hearing. Title 8 US. C § 1229a(b)(4), however,
applies to renpval proceedings -— not to notions to reopen. Mtions
to reopen are notions to reconvene renoval proceedings. To that
end, notions to reopen help to serve the due process requirenents
associated with renoval proceedings. Li ke section 1229a(b)(4),
subsection 1229a(c)(7) applies to “proceedi ngs under [ 8§ 1229a],” or
renmoval proceedings. Because the hearing on the notion to reopen
was not a renoval proceeding, the Petitioner is not entitled to the
rights enunerated in 8 U . S.C. § 1229a(b)(4). Mreover, neither the
| mm gration and Nationality Act, nor 8 C F. R 8 1003. 23, the section
of the regul ations governing notions to reopen, provides for any of
t he safeguards that Petitioner clains were denied.

B. Petitioner’s Fifth Amendnment C ai m

Petitioner alsoclains that the IJ violated his rights pursuant
to the Due Process Clause by not allowing his attorney to question
him ending his testinony before he finished speaking, taking into
account a sworn affidavit submtted by a deportation officer after
the close of the hearing, and by failing to create and preserve a

record of the hearing. Because we determne that there is no



liberty interest at stake in a notion to reopen, Altam rano cannot
establish a due process violation. The decision to grant or deny
a nmotion to reopen is purely discretionary. 8 CFR 8
1003.23(b)(1)(iv). Even if a noving party has established a prinm
facie case for relief, an IJ can still deny a notion to reopen. 8
C.F.R 8 1003.23(b)(3). As we stated in Finlay v. INS, “the deni al
of discretionary relief does not rise to the level of a
constitutional violation even if [the noving party] had been
eligible for it.” Finlay, 210 F.3d 556, 557 (5th Cr. 2000); see
al so, Assaad v. Ashcroft, 378 F.3d 471, 475 (5th  Grr.
2004) (“[Petitioner’s] notion to reopen does not allege a violation
of his Fifth Anmendnent right to due process because ‘the failure to
receive relief that is purely discretionary in nature does not
anount to a deprivation of a liberty interest.””) (citation
omtted). Furt hernore, when considering notions to reopen, many
judges nerely consult the parties’ pleadings wthout even hol di ng
a hearing. See, e.g., Ahwazi v. INS, 751 F.2d 1120, 1122-23 (9th
Cir. 1985). Hence, because there is no liberty interest at stake
in a notion to reopen, Altam rano cannot establish a due process
vi ol ation under the Fifth Arendnent. Additionally, we find no ot her
evidence that the | J abused his discretion in denying Petitioner’s

nmot i on.

I'11. CONCLUSI ON



For the foregoing reasons, we DENY the petition for review and

AFFIRM the judgnent of the BIA affirmng the Immgration Judge’s
denial of Altamrano’s notion to reopen renoval proceedi ngs.

AFFI RVED.



