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District Judge.”’
PER CURI AM **

Dustin L. Day challenges the district court’s refusal to
abstain fromadjudicating this declaratory judgnment action filed by
AXA Re Property & Casualty Insurance Conpany. Prior to its being

filed, Day had filed suit in Louisiana state court against the

District Judge for the Eastern District of Louisiana,
sitting by designation.

" Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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Estate of Gary Kinchen; Kinchen, a M ssissippi resident, had been
i nsured by AXA In the alternative, Day contests the sunmary
j udgnent awar ded AXA under M ssissippi law. Day nmaintains the term
at issue in the AXA policy (“use”) is anbiguous and, therefore,
shoul d be construed to provide coverage. AFFI RVED

| .

The facts are not in dispute. On 14 January 2001, Christina
Wal ker met Kinchen in Bogal usa, Louisiana. Later that day, they
retired to Kinchen's truck and attached horse trailer. The trailer
i ncl uded sl eeping quarters, which utilized an external gasoline-
powered generator. Kinchen, who had attached the generator post-
purchase, activated it. The followi ng day, he and Wl ker were
found dead due to carbon nonoxide poisoning from alleged
ventil ation defects with the generator.

In January 2002, Dustin L. and Mason Day, Wlker’'s heirs
filed an action in Louisiana state court agai nst Kinchen's estate,
claimng negligence by Kinchen in operating the trailer and
generator that resulted in Wal ker’s death. That action is pending.

At the tinme of Walker’'s and Kinchen' s deaths, Kinchen was
i nsured by AXA under a comrercial autonobile liability policy. In
August 2002, based on diversity jurisdiction, AXA filed this
declaratory judgnent action in federal court in Mssissippi,
seeking a declaration that AXA was not required to defend and/ or

i ndemmi fy Kinchen in the pendi ng Loui siana action. AXA al so noved



for sunmary judgnent. In addition to opposing that notion, Day
noved to dismss this action or transfer it to the Louisiana state
court, claimng it constituted forumshopping to avoid application
of Loui siana | aw.

The district court denied Day’s notion to dism ss or transfer
because Day had not previously filed an action against AXA in
Loui siana state court. Furthernore, the court held the requisite
factors for abstention were lacking: (1) no pending state action
existed where all the matters in controversy could be fully
litigated; (2) AXAdid not file its declaratory judgnent action in
anticipation of litigation with Day; (3) AXA had not engaged in
forum shopping; (4) no inequities existed in permtting AXA to
proceed with this action; (5 the federal court was a convenient
forum for litigation relating to the AXA policy because it was
created and nmade effective in M ssissippi; and (6) judicial econony
woul d not be contravened by retaining the action. AXA Re Prop. &
Cas. Ins. Co. v. Day, No. 3-02-cv-1306W5 (S.D. Mss. 30 Sept. 2004)
(unpubl i shed).

Concomtantly, the district court awarded summary judgnent to
AXA, holding, under Mssissippi law “Wen a policy insures an
autonobile for the ‘use’ of the autonobile, the chain of causation
bet ween the use of the autonobile and the injury nust be direct”.
ld. at *11 (quoting Jackson v. Daley, 739 So. 2d 1031, 1041 (M ss.

1999) (en banc)). The district court declined to “extend coverage



if the use of the autonobile is within the |ine of causation, but
isdistinctly renote”. |d. Because the generator was not part of,

or built into, the trailer, the district court held Day failed to

state a claimfor bodily injury arising fromthe “use” of a notor
vehi cl e.
.
Day clainms the district court erred by not abstaining from

heari ng AXA' s decl aratory judgnent action. |f unsuccessful on that

issue, he clains the term “use” in the policy covers use of the
gener at or. (AXA clainms the policy’s pollution exclusion bars
cover age. Because we hold the policy does not cover use of the

generator, we need not reach this issue.)

A
The Declaratory Judgnent Act states: “In a case of actua
controversy within its jurisdiction, ... any court of the United

States, upon the filing of an appropri ate pl eadi ng, may decl are t he
rights and other legal relations of any interested party seeking
such declaration”. 28 U.S.C § 2201(a). This Act “has been
understood to confer on federal courts unique and substanti al
di scretion in deciding whether to declare the rights of litigants”.
Wlton v. Seven Falls Co., 515 U S 277, 286 (1995). “I'n the
decl aratory judgnent context, the normal principle that federa
courts should adj udicate clains wwthintheir jurisdictionyields to

considerations of practicality and wi se judicial adm nistration.”



Id. at 288. Brillhart v. Excess |Insurance Co. of Anerica, 316 U. S,
491, 495 (1942), explained it would be “uneconom cal as well as
vexatious for a federal court to proceed in a declaratory judgnent
suit where another suit is pending in a state court presenting the
sane issues ... between the sane parties”. Accordingly, the non-
abstention decision is reviewed for abuse of discretion. Tex.
Ass’n of Bus. v. Earle, 388 F.3d 515, 518 (5th Cr. 2004).

Oix Credit Alliance, Inc. v. Wlfe, 212 F. 3d 891 (5th Cr.
2000), provides three inquiries for district courts in determ ning
whet her to adjudicate a declaratory judgnent action: (1) is it
justiciable; (2) does the court have the authority to grant such
relief; and (3) should it exercise its discretion to decide the
action based on the factors stated in St. Paul Insurance Co. V.
Trejo, 39 F.3d 585 (5th Cr. 1994), discussed infra. See Sherw n-
Wllianms Co. v. Holnmes County, 343 F.3d 383, 387 (5th Cr. 2003).

1

Because the district court addressed the last two Ori x steps,
by inplication it found this action justiciable (first Oix step).
For that first step, “the question ... is whether the facts
all eged, wunder all the circunstances, show that there is a
substantial controversy, between parties having adverse | egal
interests, of sufficient immediacy and reality to warrant the
i ssuance of a declaratory judgnent”. M. Cas. Co. v. Pac. Coal &

Gl Co., 312 U S 270, 273 (1941). For a declaratory judgnent
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action to be justiciable, it “nust be such that it can presently be
litigated and decided and not hypot heti cal , conj ectural,
condi tional or based upon the possibility of a factual situation
t hat may never devel op”. Brown & Root, Inc. v. Big Rock Corp., 383
F.2d 662, 665 (5th GCr. 1967). Whet her the policy provides
coverage presents a |live controversy.

2.

Under the second Oix step, the district court properly
concluded it had authority to grant declaratory relief because Day
had not previously filed a claim against AXA in state court.
Ceneral ly,

a district court may not consider the nerits
of the declaratory judgnent action when 1) a
decl aratory defendant has previously filed a
cause of action in state court against the
declaratory plaintiff, 2) the state case
i nvol ves the sane issues as those involved in
the federal case, and 3) the district court is
prohi bited from enj oi ni ng t he state
proceedi ngs under the Anti-Injunction Act.
Travelers Ins. Co. v. La. Farm Bureau Fed'n, Inc., 996 F.2d 774,
776 (5th Cr. 1993) (enphasis in original).

Al t hough Day had filed an action agai nst Kinchen' s estate and
ABC | nsurance Conpany in Louisiana state court, AXA was never made
a defendant. Restated, no declaratory defendant had filed an
action in state court against the declaratory plaintiff.

Additionally, Day’'s action against Kinchen's estate involves a

different issue than is present in this action. The state-court



action concerns whether Kinchenis |liable for Wal ker’s death, which
is wholly distinct fromthe issue in this action: whether the AXA
policy provides coverage and a correspondi ng duty to defend and/ or
i ndemmi fy Kinchen's estate.

Finally, for this second step, a district court nust also
consi der whether the Anti-Injunction Act, 28 U S . C. § 2283, bars
relief. 1d. The Act states: “A court of the United States may
not grant an injunction to stay proceedings in a State court except
as expressly authorized by Act of Congress, or where necessary in
aid of its jurisdiction, or to protect or effectuate its
judgments”. 28 U.S.C. 8§ 2283. Because there is neither a state
court action against AXA, nor a state court action that involves
the sanme issues presented in this action, the district court
properly concluded that the Act does not bar relief.

3.

Finally, the district court properly exercised its discretion
inrefusing to abstain. Trejo, 39 F.3d at 590-91, identified seven
nonexcl usive factors for a district court to consider when deci di ng
whet her Brill hart abstention should apply to a decl aratory judgnment
action:

1) whether there is a pending state action in
which all of the matters in controversy may be
fully litigated, 2) whether the plaintiff
filed suit in anticipation of a lawsuit filed
by the defendant, 3) whether the plaintiff
engaged in forum shopping in bringing the

suit, 4) whether possible inequities in
allowng the declaratory plaintiff to gain
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precedence in tine or to change foruns exist,
5) whether the federal court is a convenient
forum for the parties and w tnesses, ... 6)
whet her retaining the awsuit in federal court
woul d serve the purposes of judicial econony

and [7)] whether the federal court is
being called on to construe a state judicia
decree involving the sane parties and entered
by the court before whom the parallel state
suit between the sane parties i s pending.

(Internal citation and quotation nmarks omtted.) The district
court considered all of the Trejo factors.

First, because AXAis not a party to the Louisiana action, the
court correctly concluded no pending state action exists where al
the matters in controversy could be fully litigated. Additionally,
it correctly determ ned that the next two factors —whet her AXA (1)
filed this action in anticipation of an action by Day and (2)
engaged in inpermssible forum shopping — supported retaining
jurisdiction. Notably, Day concedes AXA filed this action not in
anticipation of one by Day, but instead as a response to the
Loui si ana acti on. Furthernore, AXA has not engaged in inproper
forum shopping nerely by filing a declaratory action in federa
court availing itself of diversity jurisdiction.

[ T]he fact that federal forums are sought by
sone [plaintiffs] in an attenpt to avoid the
state court system does not necessarily
denonstrate i nperm ssi bl e forumsel ecti on when
t he decl aratory j udgnment out-of-state
plaintiff invokes diversity. Rather it states
the traditional justification for diversity

jurisdiction, to pr ot ect out-of-state
def endant s.



Sherwin-WIllians, 343 F.3d at 399 (internal citation and quotation
marks omtted). Instead, a court is nore likely to find a
plaintiff engaged in inpermssible forum shopping where the
federal action would change the applicable law. See id. at 397
399; Mssion Ins. Co. v. Puritan Fashions Corp., 706 F.2d 599, 602
n.3 (5th Gr. 1983). Because the issues in the Louisiana state
court action and this action are distinct, it is entirely plausible
that Louisiana tort laww Il apply to Kinchen’s liability vel non,
while in this action, as discussed infra, M ssissippi contract |aw
governs the scope of the policy's coverage.

The district court also correctly considered the fourth
factor: because there was no parallel state court proceeding
i nvol ving the sane issue, AXA did not inequitably gain precedence
intime or change a previously selected forumfor the declaration
it sought. Fifth, the district court correctly concluded the
Southern District of Mssissippi is a convenient forumto litigate
the coverage dispute because the policy was created, and nade
effective, in Mssissippi. Next, judicial econony 1is not
contravened by retaining the acti on because no ot her proceeding is
abl e to consider the coverage dispute; again, AXAis not a party to
the Louisiana litigation. Finally, the seventh factor —whether
the federal court is being called on to construe a state judicial
decree involving the sane parties and entered by the court before

whom the parallel state court suit between the sane parties is



pendi ng —weighs strongly in AXA's favor. Because AXA is not a
party to the Louisiana proceedi ng, and because any ruling by the
Loui siana court will relate to Kinchen's liability, the pending
di sposition of the Louisiana actionis not relevant to this action.
B

Accordingly, at issue is the summary judgnent awarded AXA on
the basis that “use” of a covered vehicle under the AXA policy did
not include use of a generator attached externally to Kinchen's
trailer. That judgnment is reviewed de novo. United States v.
Law ence, 276 F.3d 193 (5th CGr. 2001); Am Cuar. & Liab. Ins. Co.
v. 1906 Co., 129 F.3d 802, 805 (5th Gr. 1997). As noted, there
are no material fact issues. “The interpretation of insurance

policy | anguage is a question of |aw Eott Energy Pipeline Ltd.

P ship v. Hattiesburg Speedway, Inc., 303 F. Supp. 2d 819, 822
(S.D. Mss. 2004) (internal citation and quotation marks omtted).
The AXA policy reads in relevant part:

W will pay all sunms an “insured” |egally nust

pay as danages because of “bodily injury” or

“property damage” to which this insurance

appl i es, caused by an “accident” and resulting

from the ownership, maintenance or use of a

covered “auto”.
(Enphasi s added.) The parties concede the trailer is a “covered

auto”. Moreover, Kinchen and Wal ker were using the trailer, and

Wal ker suffered “bodily injury” as a result. Because the policy
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does not define the term “use”, at issue is whether that injury

“result[ed] fromthe ... use” of the trailer.

For this diversity action, we apply state substantive |aw
Erie R Co. v. Tonpkins, 304 U S. 64, 78-80 (1938). In deciding
which State’'s law to apply, we use the choice of law rules of the
State in which the action was filed —M ssissippi. Smth v. Waste
Mgnt., Inc., 407 F.3d 381, 384 (5th Cir. 2005).

Al t hough Wal ker and Kinchen died in Louisiana, |ike the
district court, we conclude M ssissippi |aw governs because it has
“the nobst substantial contacts with the parties and the subject
matter of the action”. Hartford Ins. Co. v. Sheffield, 808 So. 2d
891, 895 (Mss. 2001). Not only was the policy purchased in
M ssi ssi ppi, but also, M ssi ssippi is: Ki nchen’s domcile and
residence; the trailer’s usual I|ocation; where the policy was
negoti ated; and the place where any performance on the contract
woul d occur. See Boardman v. United Servs. Auto. Ass’'n, 470 So. 2d
1024, 1032 (M ss.), cert. denied, 474 U.S. 980 (1985) (adopting the
center of gravity test for Mssissippi’s choice of |aw analysis).
In this regard, the parties do not <challenge application of
M ssi ssippi | aw.

In applying Mssissippi law, we first determ ne “whether
any final decisions of the Mssissippi Suprene Court are

di spositive”. Centennial Ins. Co. v. Ryder Truck Rental, Inc., 149

F.3d 378, 382 (5th Cir. 1998). |If no final dispositionis directly

11



on point, we nust nmake an “Erie-guess”, predicting how that court
would rule. 1d.; see also Am @Guar. & Liab. Co., 129 F.3d at 807.
We make our forecast based on

(1) decisions of the M ssissippi Suprene Court

in anal ogous cases, (2) the rationales and

anal yses underlying M ssissippi Suprene Court

decisions on related issues, (3) dicta by the

M ssi ssippi  Suprenme Court, (4) lower state

court decisions, (5) the general rule on the

question, (6) the rulings of courts of other

states to which M ssissippi courts | ook when

formul ati ng substantive law and (7) other

avai |l abl e sources, such as treatises and | egal
comment ari es.

Centennial Ins. Co., 149 F.3d at 382.
Acknow edgi ng that no M ssissippi Suprene Court decision is

directly on point, Day seeks a broad construction of “use”. Day
clains Wal ker’ s death resulted directly fromKi nchen’ s and Wal ker’ s
use of the truck and trailer because the trailer could not have
been towed to Louisiana without the truck. Furthernore, at all
tinmes leading up to, and during, the accident, the trailer was
attached to the truck and was operated by Kinchen.

Additionally, to support that broad reading, Day cites
M ssi ssi ppi Suprene Court cases that have liberally interpretedthe
term®“use” under the State’s Uni nsured Modtorist Act (UMAct), Mss.
CoDE ANN. 8 63-15-43. See Harris v. Magee, 573 So. 2d 646 (M ss
1990) (holding injuries suffered by driver resulted fromuse of his

truck al though he had just exited it), overruled on other grounds

by Meyers v. Am States Ins. Co., No. 2003-CA-01669- SCT, 2005 W
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1384698 (M ss. 9 June 2005); Stevens v. U S. Fid. & Guar. Co., 345
So. 2d 1041 (M ss. 1977) (holding injuries to operator of a wecker
who had left it and was hit by an oncom ng autonobil e arose out of
the use of the wecker). Day clains these cases suggest the
M ssi ssi ppi Suprene Court would hold Wal ker’s death resulted from
the use of the trailer.

Lastly, Day contends the policy has nore than one reasonabl e
interpretation; and, therefore, under M ssissippi law, its neaning
must be construed in favor of coverage. Any anbiguous term under
M ssissippi law, is to be strictly construed agai nst the insurer.
Nationwde Mut. Ins. Co. v. Garriga, 636 So. 2d 658, 662 (M ss.
1994) .

In supporting the summary judgnment, AXA clainms M ssissippi
Suprene Court precedent, outside of the uninsured notorist context,

suggests a limted interpretation of “use”. See Meyers v. Mss.

Ins. Guar. Ass’n, 883 So. 2d 10 (M ss. 2003) (en banc); Jackson,
739 So. 2d 1031. These cases suggest that use of an autonobile
must be the but-for cause of the injury. Therefore, according to
AXA, WAl ker’s death would not trigger liability because the use of
the trailer was not the but-for cause of death; instead, it was the
use of the external generator.

A bedrock principle of contract lawis that, where the terns
of a contract are clear and unanbi guous, they nmust be interpreted

as witten. E.g., Farmand Mut. Ins. Co. v. Scruggs, 886 So. 2d
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714, 717 (M ss. 2004); Sunter Lunber Co. v. Skipper, 184 So. 296,
298 (M ss. 1938) (“Wen the | anguage of the ... contract is clear,
definite, explicit, harnonious in all its provisions, and free from
anbi guity throughout, the court |ooks solely to the | anguage used
in the instrunent itself, and will give effect to each and all
parts as witten.”).

Each party urges a different interpretation of “use”. o
course, sinply because parties disagree about the neaning of a
contract term does not, as a matter of |aw, nake it anbi guous.
Burton v. Choctaw County, 730 So. 2d 1, 6 (Mss. 1997). |Instead,
anbi guity exists where “a reasonabl e person coul d have under st ood
the terns to have nore than one reasonabl e neani ng”. Scruggs, 886
So. 2d at 718. Pursuant to M ssissippi Suprene Court precedent,
the termenployed in the AXA policy is not anbi guous.

Again, the injury nust “result[] fromthe ... use of” the
trailer. Qoviously, the injury resulted directly fromthe use of
the generator while the decedents were in the trailer. Although no
case is directly on point, several M ssissippi Suprene Court
deci sions provide direction.

Meyers interpreted an exclusion in a general conmmerci al
liability policy for bodily injuries arising “out of the ownership,
mai nt enance, [or] use” of an autonobile. 883 So. 2d at 13-14. 1In

Meyers, the plaintiff was injured as a result of a tractor-trailer

(insured under the policy) colliding with his vehicle. The

14



plaintiff clainmed the exclusion did not apply because he had
al | eged ot her but-for causes of the accident aside fromthe use of
the tractor-trailer, including various theories of negligence. 1In
ot her words, the “use” exclusion should not apply because, but for
the negligent hiring by the defendant’s supervisor, as well as the

conpany’s negligent mai ntenance of the trailer, the accident would

not have occurred. The M ssissippi Suprene Court held the
exclusion applicable. Id. at 16-17. Under its reasoning, the term
“use” applied to injuries that woul d not have occurred but for the

use of the truck, irrespective of other legitinmate causes for the
injury. Meyers stands for the proposition that the but-for cause
was essentially the sane as the proxi mate cause of the injury, and
ot her causes woul d not nake the exclusion inapplicable.

Simlarly, the 1999 decision in Jackson, 739 So. 2d 1031,
relied on by the district court, interpreted aliability policy to
provide coverage for a death resulting from the *“ownership,

mai nt enance, or wuse” of a county vehicle: while driving his
vehi cl e, the decedent was killed on hitting dirt placed by a county
dunp truck near the roadway. The M ssissippi Suprene Court held
the policy provided coverage because the “dangerous situation
causing injury is one which arose out of or had its source in, the
use or operation of the [county vehicle]”. Id. at 1041 (quoting

Merchs. Co. v. Hartford Accident & Indem Co., 188 So. 571, 572

(Mss. 1939)). In so holding, the <court articulated the
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appropriate test for determning when liability will be triggered

use” of an autonobile: “Wen a policy insures an autonobile

by
for the ‘use’ of the autonobile, the chain of causati on between the
use of the autonobile and the injury nust be direct. W wll not
extend coverage if the use of the autonobile is within the |ine of
causation, but is distinctly renote.” ld. (internal citation
omtted; enphasis added). Furt her nor e, “the chain of
responsibility nmust be deened to possess the requisite articulation
wth the use or operation until broken by the intervention of sone
event which has no direct or substantial relation to the use or
operation”. ld. (quoting Hartford, 188 So. at 572). I n other
words, the injury nust essentially be proxi mately caused by the use
of the vehicle.

Under the Meyers and Jackson standards, the AXA policy does
not provide coverage. First, although the use of the trailer my
have been a cause of Walker’s death, its use was not the direct
cause of the injuries. Indeed, Kinchen and Wil ker would have
suffered no injuries had they used the trailer w thout operating
the externally-attached generator. Thus, the cause of their
injuries was the generator, not the trailer.

Day’ s above-di scussed reliance on M ssissippi Suprenme Court
cases that |iberally construed the term“use” in the context of the

UM Act, see Stevens, 345 So. 2d 1041; Harris, 573 So. 2d 646, is

m spl aced. The M ssissippi Suprene Court has directed that “the
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| anguage of the ... UM Act nust be construed liberally to provide
coverage and strictly to avoi d or preclude exceptions or exenptions
fromcoverage”. Johnson v. Preferred Risk Auto. Ins. Co., 659 So.
2d 866, 871-72 (Mss. 1995) (quoting Aetna Cas. & Sur. Co. V.
WIllianms, 623 So. 2d 1005, 1008 (M ss. 1993)). That |i beral
construction is based on the renedi al nature of the UMAct —nanely
to provide the sane protection for a person injured by an uni nsured
motorist as if he had been injured by a notorist with a standard
liability policy. See Medders v. U S. Fid. & Guar. Co., 623 So. 2d
979, 991 (Mss. 1993). (Qbviously, these policy concerns are not
present here.
L1l
For the foregoing reasons, the judgnent is

AFFI RVED.

17



