Bell v. Joslin Doc. 920061212

United States Court of Appeals

Fifth Circuit
FILED
IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH CIRCUI T December 12, 2006

Charles R. Fulbruge llI
Clerk

No. 05-10945
Conf er ence Cal endar

HUBBARD BELL, JR. ,
Peti ti oner- Appel | ant,
ver sus

D. JOSLIN
Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Northern District of Texas
USDC No. 3:05-CV-964

Before KING WENER, and OAEN, G rcuit Judges.
PER CURI AM *

Hubbard Bell, Jr., federal prisoner # 18370-077, appeals the
district court’s dismssal of his purported 28 U S.C. § 2241
petition, which the district court construed as arising under
28 U.S.C. 8 2255 and dism ssed wthout prejudice for |ack of
subject-matter jurisdiction.

A petition filed under 8§ 2241 that raises errors that
occurred at or prior to sentencing generally should be construed

as a § 2255 noti on. Padilla v. United States, 416 F.3d 424, 426

(5th Gr. 2005). However, “a 8§ 2241 petition that attacks

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.

Dockets.Justia.com


http://dockets.justia.com/docket/circuit-courts/ca5/05-10945/
http://docs.justia.com/cases/federal/appellate-courts/ca5/05-10945/920061212/
http://dockets.justia.com/

No. 05-10945
-2

custody resulting froma federally inposed sentence nay be
entertai ned under the savings clause of 8§ 2255 if the petitioner
establishes that the renedi es provided under 8§ 2255 are

i nadequate or ineffective to test the legality of his detention.”
Id. To proceed under the saving clause of § 2255, Bell nust
show t hat the renedi es provided under § 2255 are “inadequate or
ineffective to test the legality of his detention.” See id.
Bell must make a claim“(i) that is based on a retroactively
appl i cabl e Suprene Court decision which establishes that the
petitioner may have been convicted of a nonexistent offense and
(ii) that was foreclosed by circuit law at the tine when the

cl ai m shoul d have been raised in the petitioner’s trial, appeal,

or first 8 2255 notion.” See Reyes-Requena v. United States, 243

F.3d 893, 904 (5th Cr. 2001).

United States v. Booker, 543 U S. 220 (2005), has not been

made retroactively applicable to cases on collateral review |n

re Elwod, 408 F.3d 211, 213 (5th Cr. 2005); see also Padilla,

416 F.3d at 427. Bell’s Booker claimthus does not satisfy the
mandat es of the savings clause of 8§ 2255. Padilla, 416 F. 3d at
427. Bell’s argunent that he is entitled to “mandanus
jurisdiction” fails because he has not shown that either the
district court or this court had a duty to grant the relief he

requests. See In re Stone, 118 F.3d 1032, 1034 (5th Gr. 1997).

AFFI RVED.



