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Appeal fromthe United States District Court
for the Northern District of Texas
USDC No. 3:03-CR-369-4

Before JOLLY, DENNI'S, and CLEMENT, G rcuit Judges.
PER CURI AM *

Javier Huerta appeals his guilty-plea conviction for
conspiracy to distribute and possess with intent to distribute
100 kil ogranms or nore of marijuana. He argues that the witten
j udgnment of conviction does not accurately reflect the offense to
whi ch he pleaded guilty.

As the Governnment has explicitly declined to invoke the
appeal waiver regarding the issue raised by Huerta, the appeal

wai ver is not binding on this appeal. See United States v.

Story, 439 F.3d 226, 231 (5th Cr. 2006).

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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As the CGovernnment concedes, the witten judgnent descri bes
the nature of Huerta's offense as conspiracy to distribute and
possess with intent to distribute five kilograns or nore of
cocai ne and 100 kil ograns or nore of marijuana while the record
shows that Huerta pleaded guilty only to conspiracy to distribute
and possess with intent to distribute 100 kil ograns or nore of
marijuana. This error is a clerical error subject to correction

pursuant to FED. R CRM P. 36. See United States v. Sapp, 439

F.2d 817, 821 (5th Gr. 1971). Accordingly, we affirmHuerta' s
convi ction and sentence and remand this case to the district
court for correction of the clerical error in the judgnent
pursuant to Rul e 36.

AFFI RVED; MOTI ON To GRANT RELI EF REQUESTED GRANTED; REMANDED

FOR CORRECTI ON OF CLERI CAL ERROR I N JUDGVENT.



