USA v. Garcia-Flores Doc. 920061128

United States Court of Appeals

Fifth Circuit
FILED
IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH CIRCUI T November 28, 2006

Charles R. Fulbruge llI
Clerk

No. 05-20351
Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
RAFAEL GARCI A- FLORES,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. 4:04-CR-350-ALL

Before KING H G3 NBOTHAM and GARZA, Circuit Judges.
PER CURI AM *

Raf ael Garcia-Flores (Garcia) pleaded guilty to count 5 of a
superseding indictnment, charging himwith illegal re-entry after
deportation, and was found guilty after a bench trial of counts 1,
3, and 4, of the superseding indictnment charging him wth
unlawful ly transporting aliens for the purpose of financial gain
resulting in the death of an alien and aiding and abetting, of
being a felon in possession of a firearm and of being an alien in
possession of afirearm Garcia was sentenced within the guideline

i nprisonnment range to a 150-nonth termof inprisonnent as to count

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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1 and to concurrent 120-nonth terns of inprisonnent as to counts 3,
4, and 5 and was ordered to serve concurrent three-year periods of
supervi sed rel ease.

At the bench trial, the Governnent introduced evi dence show ng
that Garcia was transporting three illegal aliens froma house in
Houston to a grocery-store parking lot. One of the aliens was Jiny
Lopez-Mejia Garcia. H' s brother, Jose Santos Lopez-Mjia, was
going to neet Garcia in the grocery-store parking |ot and pay for
Jiny’s rel ease. During the transaction, Jose and Garcia got into
a knife fight. Garcia drove away, with Jose Lopez hangi ng on the
side of Garcia’ s truck. Garcia pulled a 9mm pistol and the other
men in the truck struggled with Garcia. The pistol discharged
once. The truck struck a telephone pole and two other vehicles.
Jose Lopez was thrown to the pavenent and was kil l ed.

In general, 8 US. C 8§ 1324(a)(1)(A) nmakes it a crime to
transport illegal al i ens. 8§ 1324(a) (1) (A . Section
1324(a)(1)(B)(iii) and (iv) establishes i ncreased maxi numpenal ties
if, during the comm ssion of a violation of subsection (a)(1)(A),
t he def endant causes any person to suffer serious bodily injury or
death or placed in jeopardy the |I|ife of “any person.”

8§ 1324(a)(1)(B)(iii) & (iv); United States v. WIllians, 449 F.3d

635, 644-45 (5th Cr. 2006). Garcia contends for the first tinme on
appeal and without citation that the term*“any person” refers only
to undocunented aliens alleged to have been transported. Qur

reviewis for plain error. See United States v. Al faro-Hernandez,
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453 F.3d 280, 281 (5th Cr. 2006). Garcia has not identified and
we have not found any case in which a court has interpreted the
statute in the manner in which Garcia contends it should be
i nterpreted. Accordingly, the district court could not have
commtted a clear or obvious error in giving the term*®“any person”

its ordinary and natural neaning. See United States v. Hall, 110

F.3d 1155, 1161 (5th Gr. 1997).

Garcia contends also that the district court erred by
overruling his objection to an eight-level increase in his offense
level wunder U S . S.G 8§ 2L1.1(b)(6) because of Lopez’s death.
Garcia contends that the enhancenent does not apply because Lopez

was not one of the snuggled aliens. Qur reviewis for plain error.

See United States v. Villegas, 404 F.3d 355, 358 (5th Gr. 2005).
Under 8 2L1.1(b)(6)(4), a defendant’s of fense | evel is increased by

eight levels “if any person died.” United States v. Garcia-

Guerrero, 313 F.3d 892, 898 (5th Gr. 2002). In overruling
Garcia' s objection, the district court found that Garcia’s rel evant
conduct proximately caused Jose’'s death. The district court
expl ai ned, “Snuggling aliens illegally with a | oaded firearmcould
reasonably lead the smuggler to foresee the result in this case;
that is, death and serious bodily injury to third parties who
negotiate for the release of the illegally snmuggled aliens.” The
district court’s finding and its enhancenent of the offense |evel

under 8§ 2L1.1(b)(6) was not plainly erroneous. See Villegas, 404

F.3d at 358.
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Prior to the bench trial, the parties reached an agreenent
that Garcia would plead guilty to transporting anillegal alien for
financial gain, a violation of 8§ 1324(a)(1)(A)(ii) and (B)(ii)
(count 1), and 8 1326 (count 5), but would proceed to a bench tri al
as to the sentencing enhancenents of count 1 related to bodily
injury and death ((B)(iii) & (iv)) and as to the firearns counts
(counts 3 and 4), in exchange for which the Governnent woul d agree
to dismssal of count 2 (kidnaping).

Garcia contends that the district court erred in finding him
guilty of 8 1324(a)(1)(B)(iii) and (iv) because that finding “was
not supported by the evidence and was contrary to the adnoni shnents
of the offense elenents to which [he] entered his plea of guilty.”
W review the district court’s acceptance of Garcia s partial

guilty pleato count 1 for plainerror. See United States v. Vonn,

535 U. S. 55, 59 (2002). W reviewthe sufficiency of the evidence
as to the bodily-injury-and-death enhancenents in the |ight npst
favorable to the Governnent to determ ne “whether the finding of
guilt is supported by substantial evidence, 1i.e., evidence
sufficient to justify the trial judge, as the trier of fact, in
concl udi ng beyond a reasonabl e doubt that the defendant is guilty.”

United States v. Turner, 319 F.3d 716, 720-21 (5th Cr. 2003)

(quotation marks omtted).
Garcia admtted at the rearraignnment that he violated
§ 1324(a)(1)(A) by transporting illegal aliens for financial gain.

Under 8§ 1324(a)(1)(B)(iii) and (iv), the maxi mum penalty for such
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violationis increased (to 20 years and death or life inprisonnent,

respectively) if, “during and in relation to” the violation, the

def endant “causes serious bodily injury . . . to, or places in
jeopardy the life of, any person” or if such violation results “in
the death of any person.” 8§ 1324(a)(1)(B)(iii) & (iv); see

WIllians, 449 F.3d at 644-45. The evidence, viewed in the |ight
nost favorable to the Governnent, showed that, while Garcia was
transporting illegal aliens in violation of 8§ 1324(a)(1)(A)(ii),
Jose Lopez becane involved in an argunent with Garci a regardi ng one
of the aliens and that Lopez was killed when he was thrown to the
pavenent as Garcia attenpted to |eave the scene in his vehicle.
The district court’s finding of guilt is supported by substanti al

evi dence. See Turner, 319 F.3d at 720-21. Garcia’'s substanti al

rights were not affected by any error in accepting Garcia’s parti al

guilty plea as to count 1. See United States v. O ano, 507 U S.

725, 734-35 (1993).

Garcia also contends that his guilty plea was involuntary
because the district court failed to conmply wwith FED. R CRM P. 11
We review this issue for plain error. See Vonn, 535 U S. at 59.
As to count 1, Garcia contends specifically that the district court
erred i n adnoni shi ng hi mabout the maxi num puni shnment. The nmaxi mum
termof inprisonnment for transporting illegal aliens for financial
gain or for engaging in a conspiracy to transport illegal aliens is
ten years. See 8 1324(a)(1)(A(ii) & (v)(l) and (B)(i). If the

defendant nerely transports illegal aliens or aids and abets the
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of fense of transporting illegal aliens, the maxi mumpenalty is five
years. See 8 1324(a)(1)(A(ii) & (v)(Il) and (B)(itl). The
district court adnoni shed Garcia that he faced a nmaxi num sentence
of 10 years for count 1. Garcia argues that the naxi mum sentence
was five years because the evidence introduced at the bench trial
showed that he was guilty of aiding and abetting only and so should
have been convi cted and sentenced pursuant to 8 1324(a)(1)(B)(ii).
Garcia admtted at the rearraignnent that he had transported
illegal aliens for financial gain. Therefore, the maxi numsentence
to which he was exposed as a consequence of his guilty plea was 10
years, under 8 1324(a)(1)(A)(ii) and (B)(i). There was no error,
pl ai n or otherw se.

The district court adnoni shed Garcia that he faced a maxi mum
sentence of 20 vyears for <count 5 (illegal reentry after
deportation). Under 8 1326(b)(2), an alien who reenters the United
States follow ng deportation, in violation of § 1326(a), who was
convicted of an aggravated felony prior to deportation, faces a
maxi mum term of inprisonnment of 20 years. Garcia admtted that,
prior to deportation, he was convicted of an aggravated fel ony,
that is, a drug trafficking offense. Garcia contends that the
prior felony involved marijuana possession for which he served a
si x-nmont h sentence and that the district court erred i n adnoni shi ng
him that he faced a statutory maxi num sentence of 20 years
Because he received only a six-nonth sentence for the marijuana-

possessi on conviction, Garcia argues, he was not subject to the 16-
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| evel enhancenent under U . S.S.G 8§ 2L1.2(1)(A) (1) and the district
court’s adnonition to the <contrary and failure to define
“aggravated felony” made his guilty plea involuntary. Garci a
contends al so that the error led to an i ncorrect application of the
CGui delines. These argunents are without nerit.

Under Al nendarez-Torres v. United States, 523 U S. 224, 235

(1998), the Court upheld the treatnent of prior convictions as
sentencing factors. Despite repeated attack, this court has held

that Al nendarez-Torres renmains binding, despite the holding in

Apprendi _v. New Jersey, 530 U S. 466 (2000). Accordi ngly, any

failure on the part of the district court to adnonish Garcia
adequately regarding the inpact of § 1326(b)(2) on his sentencing
range coul d not have affected the voluntariness of Garcia’s guilty
plea to a violation of 8§ 1326(a) and was not plainly erroneous.
Garcia admtted, in response to questioning by his own
attorney, that he was deported followng conviction for an
aggravated fel ony. Instead of a 16-level increase in offense
| evel, Garcia received a 12-1evel increase in offense | evel because
of the prior felony. That increase inpacted group Il of the
gui deline cal culation (count 5) but did not inpact group |I (counts
1, 3, and 4). Garcia did not object to the 12-level increase.

Accordingly, our reviewis for plain error. See United States v.

Vargas- Garcia, 434 F. 3d 345, 347 (5th Cr. 2005), cert. denied, 126

S. C. 1894 (2006). Because the offense level for group |I was

hi gher, Garcia was sentenced pursuant to group | and the 12-1evel
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enhancenment had no effect on the total offense |evel and Garcia’s
substantial rights were not affected.

Garcia contends that the district court erred in overruling
his objection to the lack of an adjustnent in offense level for
acceptance of responsibility. The reduction for acceptance of

responsibility is not intended to apply to a defendant who puts
the governnent to its burden of proof at trial by denying the
essential factual elenents of guilt, is convicted, and only then

admts guilt and expresses renorse.’” United States v. Sanchez-

Ruedas, 452 F.3d 409, 414-15 (5th Cr. 2006) (quoting U S. S G

§ 3E1.1, comment. (n.2)), cert. denied, 127 S. . 315 (2006). The

judgnent is

AFFI RVED.



