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PER CURI AM *

Def endant - Appel | ant Robert Angleton pleaded guilty to two
counts of aiding and abetting the delivery and msuse of a
passport, in violation of 18 U S.C. 8§ 1544, and to one count of
conspiracy to commt passport fraud, in violation of 18 U S. C 8§
371. He raises on appeal three challenges to his sentence. W

affirm

Pursuant to 5THCGQR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR R
47.5. 4.



The State of Texas charged Robert Angleton with the capital
murder-for-hire of his wife, Doris Angleton, but a Texas jury
acquitted himof the crine. A federal grand jury then indicted him
for the sanme crime, an indictnent that this court declined to
di smi ss on doubl e-jeopardy grounds.?

On June 12, 2003, four days before his federal trial was
scheduled to begin, Angleton failed to appear for a pre-trial
conference and a bench warrant i ssued. That sanme day, Angl eton was
detained by Dutch immgration officials at Schiphol A rport in
Anmsterdam for attenpting to enter the Netherlands with an altered
passport in the name of Alan August. Dutch officials also found
several other fake identification docunents, including social
security cards and drivers |icences.

Angl et on and a co-defendant, Lorenzo Salinas, were charged in
the present case with two counts of m suse of a passport, and one
count of conspiracy to commt passport fraud. Angleton was also
charged with one count of failure to appear in the nurder-for-hire
case.? The Netherlands extradited Angleton on the three passport
charges, but refused to extradite him on the failure-to-appear

charge or on the nurder-for-hire charge itself. Angleton pleaded

!See United States v. Angleton, 314 F.3d 767 (5th Cr. 2002).
2Angl eton had previously been charged with three counts of tax evasion

relating to his booknaking activities in a separate case. These charges
remai n pending against himin district court.
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guilty to the three passport-rel ated charges without the benefit of
a pl ea agreenent.

Under U . S.S.G 8§ 2L2.2(a), the base offense |evel for m suse
of a passport is eight. The Presentence Report applied the cross
referencein 2L2.2(c)(1) (A because Angleton comnmtted t he passport
offense in the commssion of a felony, failure to appear. The
failure to appear guidelines, 2J1.6(b)(2)(A), provide for a base
of fense | evel fifteen because the crinme for which Angleton failed
to appear, nurder for hire, is punishable by nore than fifteen
years. Upon the governnent’s objection, the Presentence Report
further applied a four-|evel adjustnent under 3Bl.1(a) based upon
a finding that Angl eton was an organi zer or | eader of an extensive
crimnal activity. After subtracting two points for acceptance of
responsibility, the Presentence Report recommended a guideline
sentence range of 24-30 nonths’ inprisonnent, based on an of fense
| evel of seventeen.

The governnent noved for upward departure under U S.S. G 88
5K2.7 for disruption of governnental function, under 5K2.9 for
crim nal purpose, and under 5K2. 21 for di sm ssed uncharged conduct.
The governnent also urged that a non-guideline sentence was
appropriate based on the section 3553(a) factors. It requested
that the court sentence Angleton to 15 years’ inprisonnent.

The district court agreed that upward departure under the
gui del i nes was appropriate, ruling that the recommended sentence
range did not adequately capture the crim nal purpose and pl anni ng
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of Angleton’s offense, the disruption of governnental functions
caused by Angleton’'s offense, or the seriousness of Angleton’s
unextradited offenses. The district court further ruled that the
section 3553(a) factors justified an upward deviation to a non-
gui deline sentence because of the crimnal purpose for which
Angl eton commtted the of fense. The court bal ked, however, at the
governnent’s proposed 15-year sentence and instead sentenced
Angl eton to 60 nonths’ inprisonnent.

Angl et on appeals his sentence on three grounds, arguing that
(1) the district court clearly erred in finding that he was
organi zer or |eader of an extensive crimnal activity; (2) the
district court erred in departing upward based on his disruption of
a governnental function; and (3) the district court unlawfully
considered during sentencing his failure to appear, in
contravention of Article XV of the extradition treaty between the
United States and the Netherl ands.

L

The district court applied a four-level adjustnent under
US S G 8 3Bl 1(a), finding that Angl eton operated as an organi zer
or |leader of an extensive crimnal activity. Angl eton first
contends that the district court clearly erred in applying this
adj ustnent since there was no evidence that (1) his crimnal
activities were extensive or (2) he operated as an organi zer or

| eader of those activities. On both points, we disagree, and hold



that the district court did not clearly err in finding the
requi site facts to support this four-level role adjustnent.

The district court’s decision to enhance a sentence under the
Guidelines “will be upheld if it results froma legally correct
application of the CGuidelines to factual findings that are not
clearly erroneous.”?

On the first point, Angleton attacks the district court’s
finding that his crimnal activity was “otherwi se extensive.”
Section 3Bl1.1(a) of the CGuidelines provides a four-I|evel adjustnent
“[1]f the defendant was an organizer or |eader of a crimnal
activity that involved five or nore participants or was ot herw se
extensive . . . ."% The Q@idelines further provide that “[i]n
assessi ng whether an organization is ‘otherw se extensive,’ al
persons involved during the course of the entire offense are to be
considered. Thus, a fraud that involved only three participants
but wused the unknowi ng services of many outsiders could be
consi dered extensive.”® In finding Angleton’s crine extensive, the
district court ruled:

Here we clearly have that kind of involvenent by a great

many providers of services, ranging from the banks,

peopl e who provided the false identifications, unknown

peopl e and unknow ng people, presumably, in different

countri es. ‘O herwi se extensive' is not difficult to
reach in —on these facts.”

SUnited States v. Jobe, 101 F.3d 1046, 1065 (5th Cr. 1996).
“U.S.S.G § 3Bl.1(a).
U.S.S.G § 3B1.1 application note 3.
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Angleton’s crinme directly included at | east three people, Angleton,
Sarinas, and August. Further, as the district court noted, several
nmore people, including enployees of Sarinas, unknow ngly provided
services that advanced Angleton’s schene. G ven these undi sputed
facts, and the Quidelines express endorsenent of a sentencing
court’s consideration of unknow ng participants, the district court
did not clearly err in finding that Angleton’s crimnal activity
was “ot herw se extensive.”

On the second point, Angleton also contends that the district
court clearly erred in determning that he was an “organi zer or
| eader” of the crimnal activity. W have held that “[p]roof that
t he defendant supervised only one other cul pable participant is
sufficient to nmake the defendant eligible for the enhancenent.”®
We have further held that “[t]he district court may find that a
def endant exercised a | eadershi p/organi zer role by inference from
the available facts.”” Here, the district court inferred fromthe
facts that Angleton exercised control over his co-defendant,
Sarinas, ruling:

“[U nder 3Bl.1(a), the Governnent nust prove at | east an

i nt erdependence between the defendant and the supplier

that would support an inference that the supplier is
answerable to the defendant. . . . The evidence is that

SUnited States v. Cooper, 274 F.3d 230, 247 (5th CGr. 2001); see also
United States v. Blaylock, 413 F.3d 616, 620 (7th Cr. 2005) (“[Direct or
indirect control over a single participant is all that is required.”).

"United States v. Cabrera, 288 F.3d 163, 174 (5th Cr. 2002).
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M. Angleton on a nunber of occasions told M. Sarinas
what to do, paid himto do it, M. Sarinas did it; and
even when that—even when those specific tasks were
finished, told M. Sarinas to keep the suitcase and then
send it to himlater. It does appear that there was an
extensive relationship between M. Angleton and M.
Sarinas, supported by the l|arge nunber of telephone
calls, that is part of this record, over an extended ti ne

peri od.

It does appear, indeed, that there is a kind of
i nterdependence . . . . It is enough for interdependence
that M. Sarinas have been instructed by M. Angleton to
obtain these specific itens, illegal itens . . . not
once, not twice, three times . . . . [Il]ndeed, M

Sarinas was answerable to M. Angl eton.

The record supports this inference of control, and we accordingly
hold that the district court did not clearly err in finding that
Angl eton was an organi zer or |eader of an extensive crimnal
activity. W therefore affirmthe district court’s application of

the four-level role adjustnent under U S.S.G § 3Bl.1(a).

L
In his second challenge to his sentence, Angl eton argues that
the district court erred in granting the governnent’s request for
an upward departure based on his disruption of a governnental
function as provided by US S G § 5K2.7. “This court, in
interpreting the Booker reasonabl eness standard, has applied an

abuse of discretion standard to the reasonabl eness inquiry for

upwar dl y departing guidelines sentences.”?

8United States v. Reinhart, 442 F.3d 857, 862 (5th Gir. 2006).
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Angl eton correctly notes that the sentencing guideline for
failure to appear, the section on which his sentence was based,
already punishes the defendant for disrupting governnental
functions. He supports this argunent by citing to section 5K2.7
itself, which advises:

Departure from the guidelines ordinarily would not be

justified when the offense of conviction is an offense

such as bribery or obstruction of justice; in such cases

interference with a governnental function is inherent in

t he of fense, and unl ess the circunstance are unusual the

guidelines will reflect the appropriate punishnent for

such interference.?®
The district court, however, found such “unusual” circunstances in
this case, noting that Angleton fraudulently applied for not one,
but three passports and that Angleton had effectively overrul ed
this court’s double jeopardy ruling, and thereby underm ned “the
rule of law,” by fleeing the jurisdiction. Furthernore, the
district court rested its upward departure not only on Angleton’s
di sruption of governnental functions, but al so on the extent of his
“el aborate” and “extensive” planning for the charged crine (5K2.9)
and on t he seriousness of his uncharged conduct (5K2.21). Finally,
the district court also characterized its sentence as a non-
gui deli ne deviation, supported by the 3553(a) factors, none of

whi ch Angl eton di scusses on appeal. Based on the district court’s

t horough expl anation of its several reasons for upward departure,

%U.S.S.G § 5K2.7 (enphasis added).

8



we hold that the district court did not abuse its discretion in
sentenci ng Angleton to 60 nonths’ inprisonnment.°
[RY

Finally, Angleton argues that because the Netherlands di d not
extradite him on the failure to appear charge, and because our
extradition treaty wth t he Net her | ands prohi bits t he
requi sitioning state from punishing any fugitive for a non-
extradited offense,'* the district court erred in considering
Angl eton’s failure-to-appear conduct during sentencing for the
passport offenses. W disagree, and hold that Angleton’s sentence
does not violate the extradition treaty. 12

W review de novo a district court’s determnation that a
prosecution satisfies the doctrine of speciality.®® The extradition
treaty between the United States and the Netherlands, in
i ncorporating the doctrine of speciality, provides that a person
“extradited under this Treaty shall not be detained, tried, or

punished in the territory of the Requesting State for an offense

10See United States v. Saldana, 427 F.3d 298, 308 (5th Gir.) (affirning
an upward departure from 10 to 60 nonths’ inprisonnent), cert. denied, 126
S.. 810 (2005), and cert. denied, 126 S.C. 1097 (2006).

MTechnical ly, the treaty prohibits the requisitioning state from
puni shing a fugitive for any previously-comitted non-extradited of fenses.

21t is still an open question in this circuit whether a crinina
def endant has standing to assert the rule of speciality. See United States v.
LeBaron, 156 F.3d 621, 627 (5th Cir. 1998). W again |eave that question
unanswered since here we hold only that Angleton’s prosecution did not, in any

event, violate the doctrine.

Bunited States v. LeBaron, 156 F.3d 621, 626 (5th Cr. 1998).
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ot her than that for which extradition has been granted.”* Angl eton
contends that the district court, by considering his failure-to-
appear conduct in sentencing himfor the passport offense, punished
himfor both crines.

The three circuits that have addressed this question di sagree
w th Angl eton. In construing this very sane Dutch extradition
treaty, the Ninth Grcuit held that “[g]iven the long history of
consideration of relevant evidence — including other crimnal
behavior, the Sentencing GQuidelines’ clear mandate of such
consi deration, and Suprene Court precedent, we conclude that the
Treaty and the extradition agreenent contenpl ated consi derati on of
rel evant offenses.”®™ The Eighth Circuit agrees, and has hel d t hat
the doctrine of speciality “is generally understood to prohibit
i ndi scrimnate prosecution of extradited individuals rather thanto
prohibit the receiving state’s consideration of pre-extradition
of fenses while prosecuting the individual for crines for which
extradition was granted.”® Finally, the Sixth CGrcuit al so agrees,

and has hel d that a sentenci ng enhancenent based upon a defendant’s

YNet herl ands- Extradition, Art. XV, June 24, 1980, U. S.-Neth., 35 U.S. T.
1334, 1342 (enphasis added); see also United States v. Archbol d-Newbal |, 554
F.2d 665, 685 n.21 (5th Gr. 1977).

®United States v. Lazarevich, 147 F.3d 1061, 1064 (9th Gr.), cert.
denied, 119 S.Ct. 432 (1998).

8L ei ghnor v. Turner, 884 F.2d 385, 390 (8th Gir. 1989). Cf. Fioccon
v. Attorney Ceneral of United States, 462 F.2d 475, 481 (2d Gr. 1972) (“The
“principle of specialty’ reflects a fundanental concern of governnments that
persons who are surrendered should not be subject to indiscrimnate
prosecution by the receiving governnent, especially for political crines.”)
(Friendly, CJ.).
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failure to appear at his arraignnent “did not constitute
“puni shnment” for that conduct so as to violate any inplicit
proscription agai nst such punishnent in the extradition treaty.”?

The Ninth and Sixth Grcuit both rely, in part, on the Suprene
Court’s decisionin Wtte, which held, in the context of the Double
Jeopardy Clause, that “the use of evidence of related crimnal
conduct to enhance a defendant’s sentence for a separate crine
wthin the authorized statutory |imts does not constitute
puni shment for that conduct.”'® The defendant urges, however, that
the Suprene Court’s definition of “punishnment” in the context of
the Fifth Anendnent is a poor guide to the i ntended neani ng of that
termas it was used by the parties to the relevant extradition
treaty. W disagree. As the Ninth CGrcuit has already expl ai ned,
“the Treaty . . . [was] nmade within an historical and precedenti al
context,” including the “long-standing practice of United States
courts of consideringrelevant, uncharged evi dence at sentenci ng.”?°
In Lazarevich, the Ninth Crcuit rejected the defendant’s urging
for a plain reading of the term*“punishnent,” concluding “[i]f the
plain nmeaning of puni shnent is interpreted to preclude
consideration of other crimnal behavior in sentencing, that

interpretation would seemto ‘effect aresult inconsistent with the

YUnited States v. Garrido-Santana, 360 F.3d 565, 578-79 (6th Gr.
2004) .

BWtte v. United States, 515 U.S. 389, 399 (1995).
¥Lazarevich, 147 F.3d at 1064.
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intent’ of at least the United States, given its long history of
consi dering such conduct.”?® W agree with these circuits that the
doctrine of speciality is not offended by the Sentencing
Cui del i ne’ s consi deration of non-extradited rel evant conduct during
the punishnent of an extradited offense. The sentence inposed by
of the district court is

AFF| RMED.

201 g,
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