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PER CURI AM *

Armando Perez appeals the sentence inposed followng his re-
sentencing for his guilty-plea conviction of aiding and abettingto
possess with intent to distribute 100 kil ograns or nore of mari-
huana and conspiracy to possess wth intent to distribute 100
kil ograns or nore of mari huana. He argues that the district court

viol ated his due process rights by calling and questioning a sen-

" Pursuant to 5THQR R 47.5, the court has deternined that this
opi ni on shoul d not be published and is not precedent except under the limted
circunstances set forth in 5THQR R 47.5.4.



tencing witness to establish the anount of drugs attributable to
hi mas rel evant conduct. As conceded by Perez, the district court
was wWithinits discretion to call and question a witness. See FeD
R EviD. 614(a), (b). Perez has not shown that the district court
plainly erred by eliciting informati on fromthe w tness and t her eby

i ncreasing the sentence. See United States v. O ano, 507 U S. 725,

732 (1993).

Perez clains that, assumng that the sentencing w tness was
credi bl e and the applicabl e standard of revi ew was a preponderance
of the evidence, the witness’s testinony was insufficient to estab-
lish the quantity of drugs attributed to himas rel evant conduct.
Even if Perez preserved this issue for appeal, he has failed to
show that the district court clearly erred in holding him re-
sponsi bl e for the total anount of mari huana attributed to him See

United States v. Betancourt, 422 F.3d 240, 247 (5th Gr. 2005).

Perez contends that the district court’s use of a nere prepon-
der ance-of -t he- evi dence standard i n assessi ng rel evant conduct vi o-
|ated his due process rights and was contrary to 18 U S C
8§ 3553(a)(2)(A). This argunment was preserved for our review

United States v. Marnolejo, 139 F. 3d 528, 531 (5th Cr. 1998). The

district court can nake all factual findings relevant to a post-
Booker! gui delines sentence based on a preponderance of the evi-

dence. United States v. Mares, 402 F. 3d 511, 519 (5th Cr.), cert.

! United States v. Booker, 543 U.S. 220 (2005).
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denied, 126 S. . 43 (2005). Perez has not provided any binding
authority for his argunent that either the Due Process C ause of
the Fifth Amendment or 8 3553(a)(2)(A) requires proof beyond a
reasonabl e doubt at sentencing. The district court did not err in
enpl oyi ng the preponderance standard.

Perez contends that he did not validly waive his right to con-
flict-free defense counsel and that his counsel’s actual conflict
of interest prejudiced him Because exam nation of the record
shows that Perez waived his right to conflict-free counsel at the

Garci a? hearing, his challenge is barred. See United States V.

Howt on, 688 F.2d 272, 276 (5th Cr. 1982).

Perez contends that because this court has held that a sen-
tence within a properly cal cul ated gui delines range is reasonable
unless there is a basis for concluding the sentence was unreason-
able in light of the factors set forthin 18 U.S.C. 8§ 3553(a), the
district court’s sentencing discretion was circunscribed, so the
sentence violates his Sixth Anmendnent rights. Perez acknow edges
that this argunent is foreclosed by our precedent. In any event,
post - Booker, we review sentences for unreasonabl eness. The dis-
trict court examned the factors in 8§ 3553(a) in arriving at the
sentence, and Perez has not contended that the sentence is unrea-
sonabl e in any respect.

AFFI RVED.

2 United States v. Garcia, 517 F.2d 272 (5th CGr. 1975).
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