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Appeal fromthe United States District Court
for the Southern District of Texas

Bef ore JONES, Chief Judge, and BARKSDALE and BENAVIDES, Circuit
Judges.
RHESA HAVKI NS BARKSDALE, Circuit Judge:

Primarily at issue is the denial of Charles Chenowith’'s
motion, pursuant to his civil-rights restoration, to quash
(dismss) hisindictnent. He clains that restoration precluded his
prior Chio felony conviction fromserving as the predi cate of fense
for his felon-in-possession charge. VACATED and REMANDED

| .

I n August 2004, Special Agents with the Bureau of Al cohol
Tobacco, Firearns, and Expl osives found a revol ver whil e executing
a search warrant at Chenowth’s residence. That Septenber, he was

indicted for know ngly and unlawful |y possessing the revolver in
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and affecting interstate or foreign comerce, subsequent to being
convicted of a crine punishable by inprisonment for a term
exceedi ng one year, in violation of 18 U S.C. 88 922(g)(1) and
924(a)(2). The predicate felony was a 1974 mansl aughter to which
Chenowi th had pleaded guilty in Chio.

Pre-trial, Chenowith noved to dismss the indictnent,
claimng, inter alia, it failed to allege a prior conviction as
defined in 18 U S C 8 921(a)(20), because he had received a
certificate fromGOnhio in 1978 restoring the rights forfeited by his
Chio conviction, nanely his rights to vote, serve on juries, and
hold public office. That notion was deni ed.

Chenowith was convicted by a jury. In May 2005, he was
sentenced, anong other things, to 12 nonths and one day
inprisonment. He is free on bail, pending appeal.

1.

Chenowith primarily clains the district court erred in not
di sm ssing his indictnment because his Onhi o conviction did not serve
as a predicate offense for purposes of 8§ 922(g)(1). (Because
Chenowith prevails on this issue, we need not reach his clains that
the district court erred by: admtting evidence of a prior felony
conviction from Louisiana; not sua sponte giving a limting
instruction regarding that conviction; denying his requested

instruction limting the predicate offense for the felon-in-



possessi on charge; giving a deliberate-ignorance instruction; and
denyi ng an acceptance-of-responsibility reduction.)

Chenowith presents two clains regarding the refusal to
dismss. First, he asserts that, under 18 U.S.C. § 921(a)(20), his
Chio conviction was not a felon-in-possession predicate offense
because his civil rights had been restored in Chio. (Because this
claim has nerit, we need not reach his second claim —his Onhio
conviction was the result of an invalid plea.)

“The question whether a felony conviction nmay serve as a
predi cate of fense for a prosecution for being a felon in possession
of a firearm pursuant to 8 922(g)(1) is purely a legal one”, for
whi ch we have plenary review. United States v. Daugherty, 264 F. 3d
513, 514 (5th CGr. 2001) (internal citation and quotation marks
omtted), cert. denied, 534 U S. 1150 (2002).

Section 922(g) provides: “[Alny person ... who has been
convicted in any court of[] a crinme punishable by inprisonnent for
a termexceeding a year” is prohibited from inter alia, possessing
“any firearm or amunition”. 18 U S.C. 8§ 922(9). Concer ni ng
whet her Chenowith’s Chi o conviction served as a predi cate of fense,
8§ 921(a)(20) proscribes certain felony convictions from being so

used. It states, in part:

What constitutes a conviction of such a crine
shal | be determ ned in accordance with the | aw
of the jurisdiction in which the proceedi ngs
were held. Any conviction ... for which a
person ... has had civil rights restored shal



not be considered a conviction for purposes of
this chapter, unless such pardon, expungenent,
or restoration of «civil rights expressly
provides that the person nmay not ship,
transport, possess, or receive firearns.

18 U.S.C. 8§ 921(a)(20) (enphasis added).

Chenowi t h contends a Fi nal Rel ease and Restoration certificate
fromthe Ohio Adult Parole Authority, effective 1 Novenber 1978,
restored his civil rights. Stating that, “[s]ince being granted a
parole fromthe institution, [Chenowith] ha[d] conducted [himnmself
satisfactorily as denonstrated by [his] conduct and ability”, it
restored, pursuant to “the Authority of the Section 2967.16
[granted to] the Adult Parole Authority[,] ... the rights and
privileges forfieted [sic] by [his] conviction; nanely, the right
to vote if ... otherwise eligible, to serve on juries and to hold
public office”. As noted, the certificate was expressly granted
pursuant to Chio law, 8§ 2967.16; in 1978, the statute stated in

rel evant part:

Wen a paroled prisoner has faithfully
performed the conditions and obligations of
his parole and has obeyed the rules and
regul ations adopted by the adult parole
authority that apply to him the authority
upon the recommendati on of the superintendent
of parole supervision may enter wupon its
mnutes a final release and thereupon shal

issue to the paroled prisoner a certificate of
final release, but no such release shall be
granted earlier than one vyear after the
prisoner is released fromthe institution on
parol e unl ess hi s maxi numsent ence has expired
prior thereto, and in the case of a prisoner
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whose m ni num sentence is life inprisonnent,
no such rel ease shall be granted earlier than
five years after the prisoner is released from
the institution on parol.

A prisoner who has served the mnmaximm
term of his sentence or who has been granted
his final release by the adult ©parole
authority shall be restored to the rights and
privileges forfeited by his conviction.

OH o REv. CobE ANN. 8 2967. 16(A) (1974) (enphasi s added).

Qur court wundertakes a two-pronged inquiry to determ ne
whet her the restoration of rights disqualifies a prior felony
conviction from serving as the felon-in-possession predicate
of f ense. United States v. Osborne, 262 F.3d 486, 489 (5th Gr.
2001); see United States v. Thomas, 991 F.2d 206, 213 (5th Gr.)
(“[r]emaining faithful tothe NNnth Grcuit’s two-step approach” in
United States v. CGonez, 911 F.2d 219, 221 (9th Gr. 1990)), cert.
denied, 510 U S 1014 (1993). First, we consider whether
Chenowith's civil-rights restoration was sufficient to neet the
requi renents of 8 921(a)(20). Thomas, 991 F.2d at 211, 213; see
Gsborne, 262 F.3d at 489 (asking whether, Dby individua
certification or operation of |law, “essentially all civil rights”
were restored (internal citationomtted)). Second, if suchrights
were restored sufficiently, we exam ne whet her he “was nevert hel ess
expressly deprived of the right to possess a firearm by sone

provi sion of the restoration |law or procedure of the state of the



underlying conviction”. Thomas, 991 F.2d at 213 (enphasis in
original).
A
For determ ning whether civil rights have been sufficiently

restored, our court has held: “[I]f, upon release fromprison, the

suspension of a convicted felon’s rights to, inter alia, vote, hold

public office, and sit on a jury evaporates ... such felon’s civil
ri ghts have been restored for purposes of § 921(a)(20)”. 1d. at
212-13. Because Chenowith's final-release certificate restored

each of these three rights, his civil rights were sufficiently
restored for purposes of 8§ 921(a)(20). See id.; see also United
States v. Bost, 87 F.3d 1333, 1335 (D.C. Gr. 1996) (“It 1is
generally agreed that the ‘civil rights’ referred to in section
921(a)(20) are the rights to vote, to hold elective office, and to
serve on ajury.” (citing United States v. Caron, 77 F.3d 1, 2 (1st
Cir. 1996); United States v. Cassidy, 899 F.2d 543, 549 (6th Cr

1990); and Thomas, 991 F.2d at 212-13)).
B

As di scussed, because Chenowith’s civil rights were restored
sufficiently, we next “determ ne whether [he] was neverthel ess
expressly deprived of the right to possess a firearm by sone
provi sion of the restoration |law or procedure of the state of the

underlying conviction”. Thomas, 991 F.2d at 213 (enphasis in



original). Grcuit courts are divided regardi ng whether, for this
second inquiry, we ook only to the certificate of restoration to
decide if it expressly limts Chenowth's rights with regard to
firearnms, or whether we ook to all of Chio statutory |lawto decide
if any statute prohibits convicted felons frompossessing firearns.
See Bost, 87 F.3d at 1335 (stating the Seventh, N nth, and this
circuit adhere to the fornmer approach; the Fourth, Sixth, and
Tenth, the latter). Along this line, Ohio |aw provides: “IN o
person shall know ngly acquire, have, carry, or use any firearnt
whi | e under di sability, including having previously “been convicted
of any felony offense of violence”. O40REv. CobE ANN. § 2923.13.

Al t hough our court has never squarely considered the situation
where a defendant’s civil rights were restored affirmatively by
certificate, rather than by operation of Ilaw, we at |east
contenpl ated such a scenario in Thomas, 991 F.2d at 209-16. See
Daugherty, 264 F.3d at 516 n.5 (“This circuit has considered only
situations in which the defendant’s civil rights were passively

restored by operation of state |aw (citing Thomas and United

States v. Dupaquier, 74 F.3d 615, 617-19 (5th G r. 1996))). Thomas
considered whether the defendant was nevertheless expressly
prohibited from possessing a firearm distinguishing between
restoration of civil rights by operation of lawand “an affirmative

or active restoration (with certificate)”. 991 F.2d at 213.



Regardi ng active restoration, Thonmas agreed with the Seventh
Crcuit:
“If the state sends the felon a piece of paper
[or certificate] inplying that he is no | onger
‘convicted” and that all civil rights have
been restored, a reservation in a corner of
the state’ s penal code can not be the basis of
a federal prosecution. A state nust tell the

felon [point blank] that [firearns] are not
kosher.”

ld. (first and third alterations and enphasis in original; second
alterationin Erwn) (quoting United States v. Erwin, 902 F. 2d 510,

512-13 (7th Gir.), cert. denied, 498 U S. 859 (1990)).

Chenowith’s civil rights were restored by his final-rel ease-
and-restoration certificate, not by operation of |aw. Al though the
Governnment contends his rights were restored automatically, his
certificate was granted, as discussed, under the discretionary
authority provided by 8 2967.16. As quoted earlier, it states, in
part: “[Tlhe [Chio Adult Parole Authority,] upon the
recommendati on of the superintendent of parole supervision[,] my
enter ... a final rel ease and thereupon shall issue to the paroled
prisoner a certificate of final release”. OHo Rev. CooE ANN. 8
2967. 16(A) (enphasis added). Chenowith’ s restoration of rights was

not autommti c.

The Governnent al so asserts § 2961. 01 of Chio’ s Revi sed Code

supports its contention that Chenowith’s rights were restored by



operation of law. That statute, however, nerely states a convicted
felon may not vote, serve on a jury, or hold office in Onhio, but
that the convicted felon nay vote followng his final discharge.

OHoRev. CobE ANN. § 2961. 01.

In Bost, 87 F.3d at 1335, the D.C. Crcuit considered both of
t he above Chio statutes, concluding Bost’s rights were restored in
1982 by a conbi nation of certificate and operation of |aw. Section
2961.01 restored his right to vote wupon receiving a final
di scharge; his certificate under 8§ 2967.16 expressly restored his
rights to hold office and serve on a jury. OHO REv. CooE ANN. 88
2961.01 and 2967.16; see Bost, 87 F.3d at 1334 (quoting the
certificate as restoring “the right to serve on juries and to hold
of fice of honor, trust, or profit”, while noting the “right to vote
was restored automatically by statute”). In addition, Bost noted
that, although 8§ 2923.13 *“prohibits convicted felons from
possessing, acquiring, or using firearns”, 8§ 2923.14 neverthel ess
“prescribes the procedures by which state firearmprivil eges may be
restored”. 87 F.3d at 1336 (citing OHOoRev. CobE ANN. 88 2923. 13 and
2923.14). Because neither § 2961.01 (which restored the right to
vote) nor 8§ 2967.16 (under which the certificate restored the right
to serve on a jury and hold office) inposed a restriction on a
convicted felon’s possessing a firearm however, the court
concluded Bost recovered his rights “through a conbination of

sources that d[id] not expressly restrict his rights with respect



to firearnms”; accordingly, the felony at issue could not serve as

the felon-in-possession predicate offense. 1d. at 1337.

It i's unknown why Bost’s certificate did not restore all three
rights, as authorized by 8 2967.16. |In any event, its failure to
do so has no bearing on the disposition of the issue at hand
Here, Chenowith’s <civil rights being restored pursuant to
certificate, not by operation of law, is even stronger than in
Bost, where the certificate restored only the rights to serve on
juries and hold office. |Id. at 1336. As discussed, Chenowith’s

certificate restored all three rights.

Furthernore, Chenowith’s certificate is silent regarding
possessing firearns. This is significant because, as quoted
earlier, 8 921(a)(20)’s plain |Ianguage provides that a conviction

for which a person’s civil rights have been restored shall not

serve as the predicate offense “unless such ... restoration of
civil rights expressly provides that the person may not ship,
transport, possess, or receive firearns”. 18 U S.C. § 921(a)(20)

(enphasi s added). Therefore, consistent with the D.C., Seventh,
and Ninth Crcuits, we construe this | anguage to nean we “nmay | ook
no further than the source of the restoration of ... civil rights
to see whether ... gun-related rights have been restricted”. Bost,
87 F.3d at 1336; see United States v. Herron, 45 F.3d 340, 343 (9th

Cr. 1995 (holding Congress has instructed to l|look at the
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certificate of restoration for whether there is a firearm
restriction, not all state law); United States v. daser, 14 F. 3d
1213, 1218 (7th Cr. 1994) (“Wen the state gives the person a
formal notice of restoration of <civil rights, ... the final
sentence of 8 921(a)(20) instructs us to | ook, not at the contents
of the state’'s statute books but at the contents of the
docunent.”). But see Cassidy, 899 F.2d at 549-50 (looking “to the
whol e of [Ohio] |aw', regardl ess of whether the restoration was by
certificate or operation of law, and concluding the earlier-
referenced Chi o Revi sed Code § 2923. 13 expressly prohi bited Cassi dy
from possessing a firearm; see also United States v. Burns, 934
F.2d 1157, 1160 (10th Cr. 1991) (foll ow ng Cassidy), cert. deni ed,
502 U. S 1124 (1992); United States v. MLean, 904 F. 2d 216, 218
(4th CGr.) (sane), cert. denied, 498 U S. 875 (1990). But see
Thomas, 991 F.2d at 210 n.20 (noting this court’s “lingering
doubts” regarding the Sixth Grcuit’s holding in Cassidy,
particularly “[c]onsidering the ‘expressly provides |anguage

pointed to by the Erwn court”).

This interpretation conports wth § 921(a)(20)’'s plain
| anguage. Therefore, we decline to follow Cassidy’s reliance on §
921(a)(20)'s legislative history. See Bost, 87 F.3d at 1336 (“A
resort to legislative history is uncalled for ... because [8§

921(a)(20)'s] instructions are clear.”).
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Because the certificate is the source of Chenowth's civil-
rights restoration, and because it does not expressly prohibit his
possessing firearns, the district court erred in denying his notion
to dismss his indictnent. See id. at 1338 (holding “[b]ecause
neither the certificate nor the statute [of OChio civil-rights
restoration] contain[ed] any |anguage expressly limting [the]

right to possess a firearm ... [defendant was] not subject to

prosecution under section 922(Qg)”).
L1l

For the foregoi ng reasons, Chenowi th’ s conviction and sentence
are VACATED and this matter is REMANDED to district court wth

instructions to dismss the indictment.

VACATED AND REMANDED

12



