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Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. 4:05- CV-3527

Before KING WENER, and OAEN, G rcuit Judges.
PER CURI AM *

Sinon Terry Jeffery, Texas prisoner # 283045, filed an in
forma pauperis (IFP) 42 U S.C. 8§ 1983 conpl ai nt agai nst vari ous
menbers of the Texas Board of Pardons and Parol e seeki ng nonetary
damages and injunctive relief because he was deni ed parol e based
on arrests that had been expunged fromhis record. The district
court dism ssed the conplaint for failure to state a clai mupon

which relief may be granted because Jeffery’ s clains were barred

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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by Heck v. Hunphrey, 512 U S. 477 (1994). This court reviews

such a di sm ssal de novo. Bazrowx v. Scott, 136 F.3d 1053, 1054

(5th Gr. 1998).

A state prisoner may not maintain a 8 1983 action if a
judgnent in favor of the prisoner would necessarily inply the
invalidity of his conviction or sentence, unless the prisoner can
denonstrate that the conviction or sentence already had been

i nval i dat ed. Heck, 512 U. S. at 487;: Edwards v. Balisok, 520 U.S.

641, 648 (1997). The rule in Heck applies to proceedi ngs that

call into question the fact or duration of parole. Littles v.

Bd. of Pardons and Paroles Div., 68 F.3d 122, 123 (5th Gr. 1995)

(appl yi ng Heck to parol e revocation).
Jeffery’'s argunent that his claimif successful would not
necessarily inply the invalidity of his parole proceedings is

based on W1lkinson v. Dotson, 544 U S. 74, 78-83 (2005). In

W ki nson, the Suprene Court held that the clains of two state
prisoners challenging the validity of state procedures for
determning parole eligibility were properly brought under 8§ 1983
because “neither prisoner’s clai mwould necessarily spel
speedi er release, neither lies at ‘the core of habeas corpus.’”
W1l kinson, 544 U S. at 82.

Unli ke the prisoners in WIKkinson, Jeffery is not nmaking a
general challenge to parole procedures, he alleged a specific

error in his case - that the Board wongly considered arrests

whi ch had been expunged to deny himparole. Jeffery sought a
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declaratory judgnent stating that the consideration of those
arrests was error and that the error was the sole reason for the
denial of parole. Additionally, Jeffery sought conpensatory and
punitive damages for the alleged actions that caused himto be
denied parole. Ganting this relief necessarily inplies that
Jeffery was denied parole in error. The district court did not
err in determning that Jeffery may not obtain relief under
8§ 1983 until the decision to deny himparole is reversed or
otherwi se called into question. See Heck, 512 U S. at 486-87;
Littles, 68 F.3d at 123.

Jeffery’'s appeal is without arguable nerit and is frivol ous.

See Howard v. King, 707 F.2d 215, 219-20 (5th Cr. 1983).

Because the appeal is frivolous, it is dismssed. See 5TH CQR
R 42. 2.

The district court’s dismssal of Jeffery’s § 1983 conpl ai nt
for failure to state a claimand this court’s dismssal of this
appeal as frivolous both count as strikes for purposes of 28

US C 8§ 1915(g). See Adepegba v. Hanmmons, 103 F.3d 383, 385-87

(5th Gr. 1996). Jeffery has a prior strike. Jeffery v.

Canal es, No. H 04-3798 (S.D. Tex. Cct. 8, 2004) (unpublished).
Because Jeffery has accunul ated at | east three strikes under

8 1915(g), he is barred fromproceeding IFP in any civil action
or appeal filed while he is incarcerated or detained in any
facility unless he is under inm nent danger of serious physical

injury. See § 1915(9).
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APPEAL DI SM SSED;, 28 U.S.C. 8§ 1915(g) BAR | MPGSED.



