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PER CURI AM *

Plaintiff-Appellant Robert Wods appeals the district court’s
grant of summary judgnent in favor of Defendant-Appellee Shel don
| ndependent School District (“SISD’) on Wods's clains of race
discrimnation under Title VII of the Cvil R ghts Act of 1964 and
age discrimnation under the Age Discrimnation in Enploynent Act
(“ADEA"). W affirm

. FACTS & PROCEEDI NGS

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



Wods is a former special education teacher for the SISD.
During the 2003-04 school year, the principal of the high school at
whi ch Wbods taught infornmed him that her concerns about his job
performance and professional judgnent would | ead her to reconmend
that the SISD Board of Trustees (“the Board”) not extend his
enpl oynent contract beyond its then-current term?! SISD requires
its supervisors to make such contract reconmmendations for all
pr of essi onal enpl oyees each February. It is also common practice
for supervisors to inform teachers of recomendation decisions
before presenting themto the Board.

In March 2004, the Board voted to accept the principal’s
recomendation not to extend Wods’'s contract. Two days | ater,
Wods submtted a letter to SISDindicating his intent toretire at
the end of the then-current academ c year, 2003-04.

In May of that year, Wods filed a discrimnation charge with
the Equal Enploynent Opportunity Conm ssion. The Conm ssion
termnated its investigation of his conplaint and i ssued a ri ght-to-
sue letter later that nonth. Wods filed suit inthe district court

the following nonth, alleging that SISD and several individual

! Like many Texas |SDs, SISD s teacher contracts have two-
year terms, which, if all goes as anticipated, are extended
annual ly and thus have a second year in place at all tines,
unl ess the district does not extend the contract. In such a
case, the contract would expire at the end of the second or
follow ng year, not the year in which non-renewal occurs.
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def endant s had di scri m nat ed agai nst hi mbased on his age and race. ?
Wods, an African-Anerican, was 69 years old when he notified the
SISD of his intent to retire. Several nonths |later, the district
court dism ssed Wods’s clains against the individual defendants.
SISD then filed a notion for summary judgnent, which the district
court ultimately granted. Al though the court granted Wods’ s notion
for reconsideration, it ultimately confirnmed its earlier decision.
Wods now appeal s.
1. ANALYSIS
A St andard of Revi ew

We reviewa district court’s grant of summary judgnent d

novo,

appl yi ng the sane standard as the district court.® Sunmmary judgnent
is appropriate where no genuine issue of material fact exists and
the noving party is entitled to judgnent as a matter of law.* Once
the party seeking sunmary judgnent mneakes the initial show ng
negating any disputed, material fact, the non-noving party nust
of fer evidence sufficient to denonstrate the existence of one or
nore genuine issues of material fact.® Al facts and reasonabl e

inferences are viewed in the |ight nost favorable to the nonnovi ng

2 On appeal, Wods has abandoned any clai mof race
di scrim nation.

3 Chacko v. Sabre, Inc., 473 F.3d 604, 609 (5th. Cr 2006).

4 Celotex Corp. v. Catrett, 477 U. S. 317, 322-23 (1986).

5> Gowesky v. Singing R ver Hosp. Sys., 321 F.3d 503, 507
(5th G r.2003).




party, but sumrmary judgnent may neverthel ess i ssue when no di screte
facts are shown that raise a contested material fact issue.®
B. Di scussi on

To prove age discrimnation in enploynent, the enpl oyee nust
either provide direct evidence of discrimnation or show
discrimnation by indirect or circunstantial evidence under the

burden-shifting nmechani smestablished i n McDonnel I Dougl as Corp. V.

Green and its progeny.’ Under that rubric, the enpl oyee nust first

make a prima facie case of discrimnation.® |If he does so, the

burden of production shifts to the enployer to offer one or nore
legitimate, non-discrimnatory reasons for the allegedly adverse
enpl oynment action it took against the plaintiff.® [|f the enployer
produces such a reason or reasons for its purportedly adverse
enpl oynent action, the inference of discrimnation drops fromthe
case, and the enployee assunes the burden of proving, by a
preponderance of the evidence, that the enployer’s explanation is
false or merely a pretext for di scrimnatory aninus.?
Alternatively, in a “m xed-notive” case, the enpl oyee may show t hat

the enployer’s proffered reason for taking the adverse enpl oynent

® Adickes v. S.H Kress & Co., 398 U.S. 144, 159 (1970).

7 411 U.S.792 (1973).

8 1d. at 807.
° 1d.
10 1d.



action, while non-pretextual, is only one of the reasons for its
conduct, and that another “notivating factor” is the plaintiff’s
protected characteristic.!

As Wbods produced no direct evidence of age discrimnation, he

was required to make a prim facie case of age discrimnation by

showi ng that “(1) he was discharged; (2) he was qualified for the
position; (3) he was within the protected class at the tine of
di scharge; and (4) he was either i) replaced by soneone outside the
protected class, ii) replaced by soneone younger, or iii) otherw se
di scharged because of his age.”!? In granting sunmmary judgnent and
dismssal, the district court ruled that Wods failed to prove that
he was di scharged at all,® so his ADEA claimfailed. W agree.
None disputes that Wods was not term nated, but elected to
retire or resign. Wods contends, however, that he was
constructively di scharged because t he actions of his supervisor, the
school’s principal, created a work environnent so intol erabl e that

he had no choice but to resign. |In determ ning whether a reasonabl e

11 See Rachid v. Jack in the Box, Inc., 376 F.3d 305, 312
(5th Gir. 2004).

2 1d. at 309.

13 W note that an enpl oyee subject to adverse enpl oynent
action short of discharge can al so nmake an ADEA claim and we
limt our requirenment for proof of “discharge” to cases such as
this, in which the adverse action alleged is |oss of enploynent.

14 On appeal, Wods insists that he resigned, but his March
2004 letter to SISD indicates his intent to “retire.” The
distinction is of no nonent to our anal ysis.
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enpl oyee woul d feel conpelled to resign, courts typically consider
whet her the enpl oyee has been subjected to (1) a denotion, (2) a
salary reduction, (3) a reduction in job responsibilities, (4)
reassignment to nenial work, (5) reassignnment to work under a
younger supervisor, or (6) badgering, harassnent, or to humliation
by the enployer, that is calculated to encourage an enployee’s
resignation; or has been offered early retirenent or continued
enpl oynent on | ess favorable terns.

Wods does not discuss these factors specifically on appeal,
but the record nmakes clear that he (1) was not denoted, (2) actually
recei ved sal ary increases each year of his enploynent, (3) did not
have his responsibilities reduced, (4) was not reassi gned to neni al
work or to a younger supervisor, and (5) was not offered “early”
retirement!® or | ess favorable enploynent terns. As such, Wods’'s
constructive di scharge argunent rests solely on his allegations that
his principal’s conduct forced himto choose either to “quit or be
fired.” Specifically, Wods points to (1) correspondence in which
the principal expressed her concerns with his performance and her
desire to resolve his enploynent status prior to delivering her

recommendations to the Board, including one instance in which she

1 Barrow v. New Orleans S.S. Ass'n, 10 F.3d 292, 297 (5th
Cir. 1994).

® | n Texas, teachers are eligible for retirenent if the sum
of the teacher’s age and years of service equals 80. See Tex.
Gov't Code § 824.202. Under this fornmula, Wods had been
eligible to retire for nore than five years when he notified SISD
of his intent to retire.



stated that if he did not resign, she would termnate him? (2) the
principal’s increased scrutiny of Wods’s teachi ng and net hods, (3)
remar ks by the principal indicating her desire that Wods no | onger
be enpl oyed at her school.

The district court found that the principal’s correspondence
w th Wods, in which she voiced her concerns about his perfornmance
and her intent to recommend that his contract not be extended, was
merely an attenpt to carry out her job responsibilities dutifully
and did not riseto the I evel of forced resignation. Regarding the
single incident in which the principal mstakenly presented Wods
wi th the choi ce between resignation or retirenent and “term nation,”
the court rul ed that, under the circunstances, a reasonabl e enpl oyee
who had yet to conplete the first year of a two-year contract woul d
not have viewed resignation or retirenment as his only alternative
to termnation, but instead would have sought clarification of his
enpl oynent st at us. Moreover, the district court noted Wods's
adm ssion that the principal, at an earlier neeting, had told him

t hat she was going to recomend that the Board take no action on his

contract, i.e., let it expire onits ow terns, not termnate it.
We agree with the district court’s reasoning on this issue, and we
pause only to note further that Wods had 23 years of experience
working in Texas public schools and had to know that a school

principal cannot unilaterally termnate a teacher’s enpl oynent.

7 The princi pal acknow edges referencing “term nation” in
one note to Wods, but clains that she did so only by m stake.
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I11. CONCLUSI ON
We hold that the district court correctly determ ned t hat Wods
was not constructively discharged. Consequently, he failed to make

a prima facie case of age discrimnation under MDonnell Dougl as.

Thus, his ADEA claim fails. W need not address, therefore,
Wods’s “pretext” or “m xed-notive” argunents, except to note that
they are ably rebutted on appeal in SISD s brief. Accordingly, the
district court’s order granting summary judgnent to SISD and
di sm ssing Wods’s action is, in all respects,

AFF| RMED.



