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XCALI BER | NTERNATI ONAL LI M TED LLC, ET AL,
Plaintiffs,

XCALI BER | NTERNATI ONAL LI M TED, LLC,
Pl ai ntiff-Appellant,
VERSUS
CHARLES C. FOTl, JR, INH S OFFI Cl AL CAPACI TY AS ATTORNEY
GENERAL, STATE OF LOUI SI ANA,

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Eastern District of Louisiana

Bef ore JONES, DeMOSS, and CLEMENT, G rcuit Judges.
PER CURI AM

Plaintiff-Appellant Xcaliber International Limted, LLC
(“Appellant or “Xcaliber””) appeals the district court’s order
dism ssing wunder Federal Rule of Cvil Procedure 12(b)(6)
Appellant’s federal and state free speech, equal protection, and
procedural due process clains. W vacate and renmand.

Since 2003, Appellant has manufactured tobacco products and
distributed them primarily in Louisiana, Kansas, and Gkl ahoma.

Loui siana is one of many states that during the m d-1990s, sued the
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country’s | argest tobacco manufacturers to recover health care
costs related to snoking. In 1998 these states signed the Master
Settlenment Agreenent (the “Agreenent”), which settled the
litigation between themand four maj or tobacco manufacturers. The
ori gi nal four manufacturers are referred to as Oiginal
Participating Manufacturers (“OPMs”). Xcaliber is not an OPM

The Agreenent released OPMs from all tobacco-related | egal
clains initiated by the states. In return, each OPMagreed t o nake
annual paynents into a collective fund with each OPM s contri bution
determned primarily by nultiplying an agreed sum that increased
each year by each OPM s respective cigarette market share. The
total of all paynments was then to be allocated anong the states
based on a fixed formula, with Louisiana receiving approxi mtely
2.26% of the total as its “allocable share.” The Agreenent also
pl aced various restrictions on each OPM For example, it (1)
banned political |obbying; (2) restricted trade association
activities; (3) prevented | egal challenges to various state tobacco
| aws; and, (4) prohibited sone forns of adverti sing.

O her tobacco manufacturers were |later given the opportunity
to join the Agreenent. Many did and are referred to as Subsequent
Participating Manufacturers (“SPMs”). OPM  and SPMs  are
collectively referred to as PMs. Xcaliber is not an SPM Tobacco
manuf acturers that are not OPMs or SPMs are referred to as Non-
Participating Manufacturers (“NPMs”). Xcaliber is a NPM

Standing alone, the Agreenent should put PMs at a cost
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di sadvantage in conparison to NPMs. PMs inevitably nust raise
prices in order to stay profitable at a rate simlar to the pre-
Agreenent rate and at the sane tine satisfy their paynents under
the Agreenent. Thus, NPMs |i ke Xcaliber could sell at | ower prices
and potentially increase their market share.

To neutralize this effect, the Agreenent requires each state
to enact l|egislation, which in Louisiana is codified at LA REv.
STAT. ANN. 88 13:5061-5063. The statute requires every NPMselling
cigarettes in Louisiana to either (1) becone a PM under the
Agreenent’s terms, or (2) deposit noney annually into an escrow
account. See § 13:5063. The anount to be deposited is cal cul ated
by multiplying the nunbers of cigarettes sold in the state by a
fixed charge listed in the anended statute that increases over
time. See 8§ 13:5063 C.(1). The interest accrued on the escrowed
funds is paid out to the NPM and the principle is either paid to
the state to satisfy a judgenent entered against such NPM or
returned to the NPM if twenty-five years pass wthout such a
judgnment. See § 13:5063 C. (2).

Until 2003, the statute also contained the follow ng
provi si on:

(b) To the extent that a [NPM establishes that the

anount it was required to place into escrow in a

particul ar year was greater than the state’'s all ocable

share of the total paynents that such manufacturer woul d

have been required to make in that year under the

[ Agreenent] ... had it been a [PM, the excess shall be
rel eased fromescrow and revert back to such [ NPM.



8§ 13:5063 C.(2)(b)(LEXI'S through 2005 Sess.) (enphasi s added).

This provision created what Appellee refers to as a “loophole in
the statute.” That is, an NPM distributing tobacco in all states
had an escrow obligation approxinmately the sane as if it were a PM
under the Agreenent; but, an NPMdistributing in only one or a few
states coul d have recouped sone of its escrow paynents for all but
those states’ al l ocable percentages under the Agreenent.
Therefore, in 2003, Louisiana anended 8§ 13:5063 C. (2)(b) to read:

(b) To the extent that a [NPM establishes that the

anount it was required to place into escrow on account of

units sold in the state in a particular year was greater

than the [Agreenent] paynents ... that such [ NPM woul d

have been required to make on account of such units sold

had it been a [PM, the excess shall be released from

escrow and revert back to such [ NPM.

LA. Rev. STAT. AWNN. 8§ 13:5063 C. (2)(b) (LEXIS through 2005 Sess.)
(enphasi s added); see also 2003 La. ALS 925.

Because Appel |l ant distributes products in only a few states,
it formerly utilized the “l oophole” in the original statute but can
no | onger do so post-anmendnent. Thus, Appellant chall enges the
statute in its anended form

Xcaliber filed suit against Appellee, seeking a declaratory
judgnent that the anended statute is unconstitutional. Xcaliber
alleged that the statute (1) violates the First Amendnent,
Fourteenth Anmendnent, and Commerce C ause of the United States

Constitution, and (2) violates its rights under corresponding

sections of the Louisiana Constitution. The district court



di sm ssed each claimpursuant to Rule 12(b)(6) See FED. R CQv. P
12(b) (6). This tinely appeal followed. Appel | ant does not
chall enge the dismssal of its Commerce Cause claim but does
chal | enge the dism ssal of each of its other clains.

This Court reviews de novo a district court’s decision to

dismss a conplaint pursuant to Rule 12(b)(6). R2 Invs. LDC v.

Phillips, 401 F.3d 638, 642 (5th Cr. 2005) Appellant’s argunent
on appeal is that the anended version of 8§ 13:5063 violates its
federal and state constitutional rights to (1) free speech because
it financially coerces Appellant into signing the speech-
restrictive Agreenent; (2) equal protection because it places a
hi gher financial burden on Appellant than it does on other
simlarly situated tobacco conpanies; and (3) procedural due
process because it fails to provide Appellants wth a pre-
deprivation hearing.

After a thorough review of the briefs, oral argunents of the
parties, and relevant portions of the record, paying particularly
close attention to Appellant’s conplaint, we conclude the district
court erred in granting Appellee’'s notion to dismss under Rule
12(b) (6). We VACATE the district court’s order dismssing
Appel l ant’ s clainms and REMAND t he case for further proceedings.

VACATED AND REMANDED



