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Appeal fromthe United States District Court
for the Mddle District of Louisiana
(03-CV-960)

Bef ore JONES, Chief Judge, BARKSDALE, and BENAVIDES, Circuit
Judges.

PER CURI AM *

Appel l ants Sham | | e Peters, Barbara Peacock, and Kayode Howel |

* Pursuant to 5TH QR R 47.5, this Court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5THCGR R
47.5. 4.
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filed this suit contending that the State of Loui siana has viol ated
their constitutional rights by requiring retail florists to submt
to alicensing examnation. The examis adm ni stered by Appel | ees,
menbers of the Louisiana Horticulture Comm ssion. W, however, do
not reach this substantive |egal question. Wiile this suit
progressed through the federal judicial system an intervening
event, Hurricane Katrina, has changed t he Appel l ants’ circunstances
in relation to their clains. Because of those changed
circunstances, the case is no longer justiciable. The case is

nmoot .

| . FACTUAL BACKGROUND AND PROCEDURAL Hi STORY

In Louisiana, state lawrequires at | east one |licensed retai
florist at any florist business establishnent. See LA Rev. STAT.
§ 3:3808(B)(2). To engage in the profession of retail floristry,
an individual is required to obtain a license for that occupation
or to becone engaged with an enpl oyer, enpl oyee, or supervisor who
has the required Ilicense or permt. See LA Rev. STAT.
88 3:3804(C, (D, 3:3809. To obtain that required |icense,
florists nust pass an exam nation consisting of both witten and
practical portions. See LA Rev. Stat. 8§ 3:3807(A),(B)(2).
Appel l ants are applicants who have failed this exam nation.

Appel l ants chal |l enge the power of Louisiana to regulate the

florist industry through a suit for equitable relief-both



declaratory and injunctive. They argue that the |I|icensing
exam nation viol ates the substanti ve due process, equal protection,
and privileges or imunities clauses of the Fourteenth Amendnent
because it is not rationally related to any | egiti mate gover nnent al
purpose. Appellees filed a notion to dism ss the equal protection
and privileges or imunities clains. Shortly thereafter, the
parties filed cross notions for sunmary judgnment on all of the
clains. The district court granted the notion to dismss on the
privileges or immunities claim granted Appell ees’ sumary j udgnent
on the remaining two clains, denied Appellants’ summary judgnent

nmotion, and di sm ssed the action.

1. D scussl oN

At oral argunent on this case, held on May 1, 2006, it canme to
the attention of this Court that, due to Hurricane Katrina and its
aftereffects, these Louisianan Appellants may no |onger have
justiciable clains.! To assist this Court in naking this npotness
determ nation, we asked Appellants to submit a letter describing

the current circunstance of each Appellant. On May 11, Appellants

1“Mpot ness goes to the heart of our jurisdiction under
Article Ill of the Constitution. Therefore, we nust consider
nmoot ness even if the parties do not raise it, because ‘resolution
of this question is essential if federal courts are to function
wthin their constitutional spheres of authority.’” Texas Ofice
of Pub. Util. Counsel v. FCC, 183 F.3d 393, 413 n.16 (5th Cr
1999) (quoting North Carolina v. Rice, 404 U S. 244, 245 (1971)).



submtted that letter, giving a description of each individua
Appel lant’s current status. Appel l ant Peters has relocated to
M ssissippi and enrolled in a tw-year nedical programat a | ocal
community coll ege. She “has not nade any specific plans” to return
to Louisiana. Appellant Peacock lives in Shreveport, Louisiana,
but she has retired and has “no specific plans to seek full-tine
enploynent as a florist or to open a wedding chapel” (as she
previously had planned). Counsel has been unable to contact
Appellant Howell since the storm and does not have contact
information for her.

Appel lants, in their letter, did not argue agai nst nootness.
They only requested that, if this Court found the case noot, the
district court’s decision be vacated and remanded with i nstructions
to dismss the case as noot. |In response, Appellees, in their My
16 letter, argue that this Court should decide the case to avoid
“waste.” Appellees further contend, wthout citation, that the
parties have a continuing interest in the matter. Taking into
consideration the updated facts and argunents of the parties, we
turn to the issue of justiciability.

A The Mot ness Doctri ne

The United States Constitution, Article Ill, section 2, clause
1, requires the existence of a case or controversy to support our
jurisdiction. Amar v. Witley, 100 F.3d 22, 23 (5th Cr. 1996).

The case or controversy doctrine underpins both standing and



nmoot ness. Friends of the Earth v. Laidlaw Envtl. Servs. (TOC), 528
U. S 167, 180 (2000). Motness is “the doctrine of standing set in
atinme franme: The requisite personal interest that nust exist at
t he commencenent of litigation (standing) nust continue throughout
its existence (nootness).” United States Parole Conmn .
Ceraghty, 445 U.S. 388, 397 (1980). The npot ness doctrine “ensures
that the litigant’s interest in the outcone continues to exist
t hroughout the life of the lawsuit . . . including the pendency of
the appeal.” MCorvey v. HIl, 385 F.3d 846, 848 (5th G r. 2004).

Here, there is no live case or controversy and nootness
applies. We consider Appellants’ claim for injunctive relief
first. Appellants could not obtain relief through an injunction.
No Appel |l ant has shown that she continues to seek enpl oynent as a
florist in Louisiana at this tine. Therefore, no Appellant has
shown that she will be attenpting to gain licensure fromthe state

to be in the florist business. Therefore, no Appellant has shown

that she will be prevented from gaining that chosen enpl oynent
because of the state’s |icensing schene. In other words, enjoining
Loui siana from admnnistering the examw Il not afford relief for

t hese Appell ants. See Honig v. Students of Cal. Sch. for the
Blind, 471 U S. 148, 149 (1985) (“No order of this Court could
affect the parties’ rights with respect to the injunction we are
called upon to review”). Accordingly, Appellants’ claim for

injunctive relief is noot.



Second, we consider Appellants’ declaratory relief claim
Meltzer v. Bd. of Pub. Instruction, 548 F.2d 559, 568 (5th Cr
1977) (“[Because] appellants have asked for both declaratory and
injunctive relief . . . , we have the ‘duty to decide the
appropriateness and the nerits of the declaratory request
irrespective of its conclusion as to the propriety of the issuance

of the injunction.’”) (quoting Zw ckler v. Koota, 389 U S. 241, 254
(1967)). To determ ne whether the declaratory relief claimis
nmoot, we exam ne whet her Appellants’ claimfalls within a nootness
exception. The only possibly applicable exception for this case is
the “capabl e of repetition, yet evadi ng review exception. S. Pac.
Termnal v. Interstate Coomerce Cormmin, 219 U. S. 498, 515 (1911).
Under this exception, “[a]lthough a case may be technically noot,
a federal court nmay nevertheless retain jurisdiction if a
continuing controversy exists or if the challenged problem is
likely to recur or is otherwi se capable of repetition.” Vi eux
Carre Prop. Owers v. Brown, 948 F.2d 1436, 1447 (5th Cr. 1991).

B. The “Capabl e of Repetition, yet Evadi ng Revi ew Exception

Cenerally, the capable of repetition doctrine applies only in
“exceptional ” situati ons where two circunstances simultaneously are
present: “(1) the challenged action [is] inits duration too short
to be fully litigated prior to cessation or expiration, and (2)

there [is] a reasonabl e expectation that the sanme conpl ai ni ng party

[wWwill] be subject to the sane action again.” Spencer v. Kemna, 523



US 1, 17 (1998) (internal citation and quotation nmarks omtted).
As to the second el enent, Appellants have not shown a “reasonabl e
expectation” or a “denonstrated probability” that they wll reenter
the florist business or retake the exam See Oiver v. Scott, 276
F.3d 736, 741 (5th Gr. 2002). Appellants are retired, no | onger
residing in the state, or of unknown whereabouts. They have no
current plans to apply for a florist license in Louisiana once
agai n. Thus, as to these particular Appellants, the allegedly
wrongf ul behavior by the state reasonably coul d not be expected to
recur. Yet, even if they denonstrated this reasonabl e expectation
of repeated state action, Appellants also fail to neet the other
requi renent of the test.

The wunderlying event or condition is not of such short
duration that Appellants would be unable to obtain relief from
state action through litigation. We follow the Suprenme Court’s
ruling in Super Tire Engineering Co. v. MCorkle, which exam ned
the capable of repetition, yet evading review doctrine as it
applies to declaratory actions. 416 U. S. 115 (1974). I n that
case, the Suprene Court held that, where the exception applies, the
circunstances that gave rise to the injury no | onger exist at sone
point during litigation. See id. at 125-26. In other words, the
causal factor necessarily disappears. For exanple, in Super Tire,
the Suprenme Court was review ng the nootness of an enployer’s

attack on a New Jersey statute that allowed striking workers to



obtain welfare benefits. ld. at 116. Before the case was
resol ved, the strike ended. I1d. Conparing the facts in Super Tire
to such cases as Roe v. Wade, 410 U. S. 113, 166 (1973), and to
cases involving state election laws, the Court stated that
“[el]conomc strikes are of conparatively short duration.” Super
Tire, 416 U S at 126. The Court concluded that a strike's
termnation “like pregnancy at nine nonths and el ecti ons spaced at
year-long or biennial intervals, should not preclude challenge to
state policies that have had their inpact and that continue in
force, unabated and unreviewed. The judiciary nust not close the
door to the resolution of the inportant questions these concrete
di sputes present.” |d. at 126-27.

In cases involving strikes, pregnancies, or elections, the
causal event or condition will term nate and preclude a chall enge,
unless it is cured by the exception. Here, there is no underlying
event or condition that will cease before there can be judicia
intervention. The only thing that has changed in the instant case
is the desire of Appellants to seek enploynment as a florist in
Loui siana. That desire nay have been danpened or changed because
of the uncontrollable aftereffects of a natural disaster, but each
Appel l ant has made her choice to no l|longer pursue a florist
I i cense. Louisiana’s licensing requirenment would apply to
Appel lants in the sane manner nowas it did when they initiated the

challenge if they had not abandoned their pursuit of a career in



retail floristry. This is a highly different situation than that
presented in Super Tire. Therefore, the exception articulated in
Super Tire does not apply to the facts presented in the instant
case. In sum Appellants fail to neet the npotness exception
applicable to cases capable of repetition, yet evading review

C. Judi ci al Econony

Appel | ees, however, argue that the case should not be deened
nmoot because “[t] o abandon the case at an advanced stage nmay prove
nmore wasteful than frugal.” Friends of the Earth, 528 U. S. at
191-92. The Suprene Court, however, also limted that sentinent in
light of the constitutional limts of federal courts: “Thi s
argunent from sunk costs does not |icense courts to retain
jurisdiction over cases in which one or both of the parties plainly
lack a continuing interest . . . .7 ld. at 192. As di scussed
above, Appellants do not have a continuing interest in the
litigation. Therefore, sunk judicial costs are not a relevant

concern.

[11. CONCLUSI ON

We deeply synpathize with Appellants for the disruption of
their lives caused by Hurricane Katrina. However, synpathy cannot
remedy the fatal infirmty of their case. Because this case is
nmoot, we vacate the district court’s ruling and direct the district

court to dismss the action. See United States v. Munsi ngwear, 340



US 36, 39 (1950) (“The established practice of the Court in
dealing wwth a civil case froma court in the federal systemwhich
has becone noot while on its way here or pending our decision on
the nerits is to reverse or vacate the judgnent bel ow and renand
wWth adirectionto dismss.”); see also Harris v. Gty of Houston,
151 F.3d 186 (5th Cr. 1998) (vacating the district court’s
judgnent on the basis of npotness and remanding the case wth

instructions to dism ss as noot).
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