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Def endant s- Cr oss- Appel | ees

Appeals fromthe United States District Court for the
Eastern District of Louisiana

Bef ore REAVLEY, JOLLY, and BENAVIDES, G rcuit Judges.
BENAVI DES, Circuit Judge:

Thi s appeal arises out of a lawsuit filed in 1999 by a nunber
of Caucasi ans who, in 1991, applied to be fire recruits with the
New Ol eans Fire Departnent (NOFD). New Oleans (the Cty) used
race as a factor in its fire recruit hiring policy, and the
plaintiffs alleged that this inpermssibly caused their hiring
del ays.

| . BACKGROUND

The City admnisters a witten test to applicants seeking to
becone firefighters for the NOFD. The plaintiffs all took this
aptitude test in 1991 and their scores were recorded on the 1991
Regi ster. |If an applicant received a passing score on the test, he
was then required to pass further screening (agility test, drug
screeni ng, nedi cal background check, etc.) before being placed on
a list of recruits eligible for hire.

The Cty hired seven classes of recruits from the 1991
Regi ster and acconpanying eligibility lists over the next few
years. Class One was hired March 22, 1992. None of the plaintiffs

inthis suit were hired in dass One. Each plaintiff was hired at



sone point between Septenber 8, 1992 (d ass Two) and August 21,
1995 (d ass Seven).

Whil e NOFD previously hired applicants fromthe eligibility
lists top down from the highest score on the test, the 1991
applicants were subjected to a policy whereby NOFD woul d hire one
African American for every Caucasi an. This resulted in African
Americans getting hired before Caucasians who had higher test
scor es.

The City’'s liability for this hiring policy was established
through two separate |awsuits—talla and Courtadel—tnstituted in
1996 and concerning the sanme discrimnatory practice. In those
cases, unlike the plaintiffs here, none of the applicants were
hired into any of the seven classes of recruits from the 1991
Regi ster. On May 13, 1998, the Lalla plaintiffs deposed forner
Fire Superintendent Wlliam J. MCrossen who testified that the
1991 applicants were hired using a racial quota system On March
5, 1999, the Lalla plaintiffs won their notion for sumrary judgnent
establishing that the hiring policy violated their Fourteenth
Amendnent right to equal protection.

Two nmonths later, on May 10, 1999, plaintiffs brought this
suit to recover back pay and | ost benefits attributable to their

hiring del ays. The district court, after trial, found that the

YLalla, et al. v. City of New Orleans, et al., Cv. A 96-2640;
Courtade, et al. v. Gty of New Oleans, et al., CGv. A 96-2658.
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hiring policy did cause delay in nost of the plaintiffs’ eventual
hi res and awarded those nenbers back pay, but denied damages for
| ost pension benefits.

1. DI SCUSSI ON

The City's principal argunent at trial—-and only basis for
appeal +s that the 1999 |lawsuit was untinely. |t argues that the
appl i cabl e one-year statute of limtations began to run when the
hiring decisions were nade or, at the very latest, when the Lalla
and Courtade suits were filed in 1996.

Thirteen plaintiffs cross-appeal the district court’s finding
that they were not entitled to damages because they coul d not show
they were harned by the hiring policy, and the plaintiffs
collectively cross-appeal the district court’s refusal to award
conpensation for | ost pension benefits.

A. Prescription

The central issue is whether the Lalla and Courtade suits,
filed years before this suit, should have put plaintiffs on notice
of their causes of action, thereby triggering the one-year statute

of limtations and making this suit untinely.?

2 This is not a class action, and if certain plaintiffs knew or
shoul d have known of their causes of action that would not inpute
the same know edge to all of the plaintiffs. Nonetheless, the
plaintiffs’ know edge is often discussed collectively because, at
trial, the City focused on facts—such as earlier litigation and
the presence of a NOFD “runor mll”—hat it argued shoul d have
put all of the plaintiffs on notice of their clains. It argued
that all of these plaintiffs should have known of their clains
for the sane reasons.



1. Standard of Review

The district court found after trial that the plaintiffs
nei t her knew nor shoul d have known of their causes of action before
Superintendent MCrossen’s deposition on My 13, 1998, thus
suspending the statute of limtations until that day. This Court
reviews such determ nations, when nmade after trial and not on
summary judgnent, for clear error. See Colonial Penn. Ins. v. Mt.
Pl anners I ns. Agency, 157 F.3d 1032, 1036 (5th Gr. 1998); d ass v.
Petro-Tex Chem Corp., 757 F.2d 1554, 1562 (5th Cr. 1985).

2. The Statute of Limtations and Contra Non Val entem

Plaintiffs assert their discrimnatory hiring clainms under the
Equal Protection Cl ause of the Fourteenth Amendnent, 42 U.S.C. 88§
1981, 1983, 1985, and corresponding state statutes. In § 1983
clains, the applicable statute of limtations is that which the
state woul d apply in an anal ogous action in its courts. Pegues V.
Mor ehouse Parish Sch. Bd., 632 F.2d 1279, 1280-81 (5th Cr. 1980).
I n accordance with applicable Louisiana |aw, we apply a one-year
liberative prescriptive period to these clainms. See LA CQv. CooE
art. 3492.

The discrimnatory acts in this case took place between 1992
and 1995, when the plaintiffs were denied hiring preference based
on race. This suit was not filed until 1999, well beyond the one-
year limtations period. Once it is established that the statutory

limtations period has run, the plaintiffs have the burden to prove



that sonme exception to prescription applies. Terrebonne v. Mbbi
G| Corp., 310 F.3d 870, 877 (5th Gir. 2002).

The plaintiffs argued, and the district court found, that the
contra non val entem doctrine operated to suspend the limtations
period, making their clains tinely. This doctrine applies in four
di stinct instances under Louisiana |aw, but the only one rel evant
here is that prescription is suspended “when the plaintiff does not

know nor reasonably should know of the existence of the cause of

action.” Id. at 884 n.37.°® “It does not operate to toll the
running of the limtation period until such tinme as plaintiff
di scovers all of the elenents of a cause of action. Once a

claimant | earns that she has been injured, the burden is on her to
det erm ne whet her she should file suit.” Colonial Penn., 157 F.3d
at 1034; see al so Jordan v. Enpl oyee Transfer Corp., 509 So.2d 420,
423 (La. 1987).

The plaintiffs argue that the Iimtations period for their
clai ns was suspended until the end of 1998, when each individually
| earned that his hiring delay was caused by the discrimnatory
hiring policy.* The City counters that earlier litigation should

have either alerted the plaintiffs that they were discrimnated

®This is a variant of what is typically referred to as the
“di scovery rule” in other jurisdictions.

* The plaintiffs consistently claimed that they | earned of these
cl ai s when contacted by a | awer in Decenber, 1998, or January,
1999.



against or given them sufficient notice to investigate possible
cl ai ns. Trial testinony suggests that a few of the plaintiffs
heard vague runors about the Lalla litigation nore than a year
before this suit was filed, but did not knowthat it affected them
The district court found that, despite possibly know ng of the
Lalla litigation, “the Bourdais plaintiffs were not simlarly
situated because they had been hired from the 1991 Register and
Lall a had not been hired as a Fire Recruit fromthat Register when

he filed his lawsuit.”

Whet her the extrenely limted know edge certain plaintiffs had
of the Lalla and Courtade suits—and the others arguably shoul d have
had—triggered the statute of I|imtations is a fairly close
question. The nost instructive case fromthis circuit is 3 ass v.
Petro-Tex Chem Corp., 757 F.2d 1554 (5th Cr. 1985).° |In that
case, a wonman suspected that she was deni ed a pronoti on due to sex-
based di scrim nation and voi ced those suspicions years before she
brought her suit. Nonet hel ess, this Court found that her mild
suspi cions were not sufficient to put her on notice and to trigger
the limtations period. This Court noted that the plaintiff “did
not know and could not reasonably be expected to have realized

that” she was the victimof discrimnation. ld. at 1561; but cf.

®> @ ass concerned a “continuing violation,” which is not an issue
before this court. Nonetheless, the question in dass was nearly
identical to the one here. See dass, 757 F.2d at 1561
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Eastin v. Entergy Corp., 865 So.2d 49 (La. 2004) (plurality
opinion) (limtations period for enployee’'s discrimnatory
di scharge cl ai mbegi ns i medi ately upon term nati on, regardl ess of

whet her circunstances of discharge nerit suspicion).

Li ke in d ass, we cannot concl ude that these plaintiffs should
have known about or should have investigated potential
discrimnatory hiring clains. Even if they had know edge of the
Lalla litigation, that know edge would not necessarily raise
serious suspicions anong these plaintiffs who NOFD actually hired
fromthe 1991 Register. One reasonable conclusion they could draw
is, because they were hired, they were not subject to the sane

discrimnation the Lalla and Courtade plaintiffs conpl ai ned of.

G ven the differences between these plaintiffs and those in
the Lalla and Courtade suits, it was not clearly erroneous for the
district court to find that prescription did not begin to run for

these plaintiffs before May 13, 1998.°

® At oral argument, the City asked this Court to find as a matter
of law that once an injured party realizes he has a claim al
simlarly-situated individuals injured by the sanme act shoul d

al so be found to have know edge of their clains. There is no

| egal support for that approach. That proposed rule is based on
the CGty's msplaced belief that prescription begins to run once
a plaintiff could have known of his clains, which is a critically
different standard than the shoul d have known standard actually
appl i cabl e under Loui siana | aw.

While the Gty nakes a reasonable policy argunent that
liability for past acts should not be perpetual, it is an
argunent that is better brought before the legislature. In
certain areas, such as nedical nalpractice, the Louisiana
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B. Ref usi ng Damages to Thirteen Plaintiffs

After finding that the plaintiffs’ clains had not prescribed,

the district court denied danages to seventeen plaintiffs.
Thirteen of themcross-appeal. The district court found that those
plaintiffs did not prove they were eligible for hire into an
earlier class and had “not net their burden of show ng that they
are entitled to damages for delay in hiring.” Plaintiffs argue
that, given the existence of a discrimnatory policy, the district
court should have shifted the burden to the City to prove that the
hiring del ays woul d have occurred even absent the infirm policy.
See M. Healthy Gty Sch. Dist. Bd. of Educ. v. Doyle, 429 U. S.

274, 284 (1977).

Assuming that M. Healthy is applicable in this context,’ the
burden only shifts to the defendant after a plaintiff proves that
(1) there was an adverse enploynent action, and (2) race played a
“substantial or notivating factor” init. See Brady v. Fort Bend

County, 145 F.3d 691, 711-12 (5th Cr. 1998). These thirteen

| egi slature has shown a willingness to limt the contra non
valentem principle. See LA Rev. STAT. ANN. 8 9:5628 (requiring
that a nedical mal practice claimbe brought within three-years of
the wongful act, regardless of the plaintiff’s know edge of her

clainm.

" This Court has held, in a decision abrogated on other grounds,
that the M. Healthy burden-shifting nmethodol ogy applies to
raci al preference cases. Hopwood v. Texas, 78 F.3d 932, 956 (5th
Cr. 1996), abrogated by Gutter v. Bollinger, 539 U S. 306
(2003).



plaintiffs failed to showthey were eligible for hire in any cl ass
earlier than the ones they were hired into. I n other words, they

failed to show that they suffered any adverse enploynent action

what soever.

Wil e these plaintiffs’ nanes were on the 1991 Regi ster, they
did not showthat they were on the eligibility lists and passed the
additional screening in tine to be eligible for hire into an
earlier class. The district court found that of these plaintiffs,
“none produced any evidence to show that they were actually
eligible for hire on the dates they claimthey should have been

hired.”

The plaintiffs conplain that the eligibility lists were
i nconplete and point to individuals who were hired into classes
even though their nanes were not on the acconpanying lists. Even
if the Gty s eligibility lists were inconplete, that does nothing
to discharge the plaintiffs’ initial burden of denonstrating that
an adverse action occurred. They could have shown through ot her
means that they were eligible for hire into earlier classes, but
plaintiffs never point us to any evidence satisfying this initial

burden. 8

8 The district court’s discussion of this point is sonmewhat

m sgui ded. It discusses the plaintiffs’ failure to prove they
were eligible for hire into an earlier class as an issue of
causati on and damages, skipping the initial question of whether
an adverse enploynent action ever took place. Unlike w ongful

di scharge cl ains, where a dispute about whether the plaintiff was
di scharged is unlikely, a delayed hiring claimw || often give

10



The district court did not err in placing the burden of

show ng an adverse enpl oynent action took place on each plaintiff.

C. Pensi on Danages

Plaintiffs argue that the hiring delays cause their pension
benefits to be perpetually smaller than they should be because
those benefits are calculated in relation to the nunber of years
each enpl oyee serves. Wiile the district court awarded plaintiffs
damages for back pay and lost seniority status, it denied them
nmonet ary danmages for the acconpanying delay in accunmulating and
recei ving pension benefits. Plaintiffs cross-appeal that deci sion.

The district court treated the request for |ost pension
benefits as a claimfor front pay and that classification is not
chal | enged here.?® Front pay awards are reviewed for abuse of
discretion. Reneau v. Wayne Giffin & Sons, Inc., 945 F.2d 869,
869 (5th Cr. 1999) (citations omtted). The district court is
af forded broad discretion in determning awards for |ost future

benefits. See Deloach v. Del chanps, Inc., 897 F.3d 815, 822 (5th

rise to a question of fact about whether the plaintiff was hired
at the earliest appropriate tinme. Wiile the district court
inartfully discusses this as an issue of danmages, the factua
finding is absolutely clear, “that all were hired into the first
Recruit class for which they were actually eligible to be hired.”

° Whet her a plaintiff’s delayed accunul ati on of pension benefits
shoul d be consi dered back pay or front pay appears to be an
unresolved issue in this Crcuit. Neither party briefed this
issue and it has therefore been waived. W do not disrupt the
district court’s classification of this award as front pay but

note that the issue rennins undeci ded.
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Gir. 1990).

The district court found that awarding “present nonetary
damages for the | oss of a prospective benefit that either nmay not
ultimately be earned, or that may actually be earned and col | ected
in full in the future, would go beyond making plaintiffs [sic]
whol e for the unlawful discrimnation they suffered. It woul d
provide a wi ndfall bonus.” The court reasoned that the pensions
w Il not vest unless each plaintiff continues to work at NOFD for
twenty years, a scenario too speculative to base a nonetary award

on.

We find that the district court did not abuse its discretion
inrefusing to award nonetary damages for the delay in accumul ati ng
and receiving pension benefits. The dollar anount of damages
attributable to the delayed pension benefits is extrenely
specul ative, and given the uncertainty of whether the pensions wll
ever vest, the district court was within its discretion to find
t hat awardi ng such damages woul d go beyond making the plaintiffs
whol e. G ven the specul ation involved in cal cul ati ng the anount of
monetary harmincurred, if any, it was not an abuse of discretion

to refuse such an award.

[11. CONCLUSI ON

The district court did not clearly err when it found that each
of the present plaintiffs’ clains were tinely, it appropriately

dismssed thirteen plaintiffs who failed to showthey suffered from
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an adverse enpl oynent decision, and it was withinits discretionto
deny pension-rel ated damages. Accordingly, we AFFIRMthe district

court’s judgnent and awar d.
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