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DENNI'S, Circuit Judge:

Appel | ant Rol and Maturin pleaded guilty to one count of
conceal ing assets in a bankruptcy proceeding, in violation of
18 U S. C § 152(1). Maturin now challenges the district
court’s restitution order as excessive. For the reasons set
forth below, we VACATE the district court’s order of

restituti on and REMAND.
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Appellant Roland Maturin was the president of RAM
I ndustries, Inc., a marine construction conpany. On August 4,
1998, Maturin caused RAM to file a voluntary Chapter 11
bankruptcy petition. On that sane day, Maturin opened a bank
account in the nane of RAM Industries with Farners Merchants
Bank and Trust Conpany. Maturin failed to disclose the
exi stence of that account to RAMs creditors and to the United
St at es Trust ee. Bet ween August 5, 1998 and April 29, 1999,
Mat uri n made a nunber of deposits into the account in order to
fraudulently conceal from creditors and the United States
Trustee funds that were, inreality, property of the bankruptcy
estate. According to the pre-sentence investigation report,
the sumtotal of these deposits was $164, 988. 98.

A creditor of RAM Industries eventually becane aware of
t he conceal ed account, and Maturin was indicted on August 14,
2003. The indictnment charged Maturin wth 28 counts of
unl awf ul conceal nent of assets, in violation of 18 U S. C. §
152(1) (one count for each allegedly fraudul ent deposit to, or
di sbursenent from the conceal ed account between August 5, 1998
and April 29, 1999), and one count of nmaking a fal se statenent
under oath, in violation of 18 U S.C. § 152(2). On March 16,

2005, pursuant to a plea agreenent with the governnent, Maturin



pl eaded guilty to count 1 of the indictnent, which charged
Mat urin wi th maki ng a fraudul ent deposit of $54,384.43 into the
conceal ed account on August 6, 1998. Under the terns of the
pl ea agreenent, the governnent agreed to dism ss counts 2-29
of the indictnent agai nst Maturin.

In the factual basis for his guilty plea, Maturin admtted
that he conceal ed assets fromthe creditors of RAM I ndustries
and the United States Trustee fromAugust 5, 1998 t hr ough Apri
29, 1999, and that the August 6, 1998 deposit was “[ o] ne of the
deposits whi ch shoul d have been i ncl uded and/ or reported to t he
bankruptcy estate, creditors and trustee.” In addition, in
response to a question fromthe district court during his plea
col l oquy, Maturin stated that he believed that he had deposited
a total of roughly $130,000 in the conceal ed account, but that
he was not sure of the exact anmount. Maturin’s plea agreenent
wth the governnent did not nention restitution, and the
district court did not discuss the possibility of restitution
with Maturin during his plea colloquy.

Bef ore Maturin was sentenced, the probation officer issued
a pre-sentence i nvestigation report, which recomended t hat the
court order Mturin to pay restitution in the anount of

$164,988.98. That figure represented the total anount of funds



that Maturin allegedly deposited into the conceal ed account
bet ween August 5, 1998 and April 1, 1999. WMaturin did not file
any objections to the pre-sentence investigation report. On
July 13, 2005, the district court sentenced Maturin to 21
nonths in prison, to be followed by 3 years of supervised
rel ease. The district court also ordered Maturin to pay
$164,988.98 in restitution to the bankruptcy court.

Mat urin did not object tothe district court’s restitution
order at the tinme of sentencing. On this appeal, however
Maturin asserts that the restitution order exceeded the
district court’s authority because it i nposed restitution based
on charges and conduct for which Maturin was not convi cted.

.
This court ordinarily reviews the legality of a

restitution order de novo. See, e.q., United States v. Adans,

363 F.3d 363, 365 (5th Gr. 2004). Because Maturin failed to
object to either the anount of restitution recommended in the
pre-sentence investigation report or the district court’s
restitution order, however, we review Maturin’s claimonly for

plain error. See United States v. Howard, 220 F.3d 645, 647

(5th Gr. 2003) (“There being no objection to the order of

restitution at sentencing, we review for plain error.”).



Under the plain error standard, this court can correct an
error in the district court proceedings only if the error was
clear or obvious and affected the substantial rights of the

defendant. See United States v. Coil, 442 F.3d 912, 916 (5th

Cr. 2006) (“To establish plain error, [the defendant] nust
show that (1) there is an error, (2) the error is clear or
obvious, and (3) the error affects his substantial rights.”);
Fed. R Cim P. 52(b) (“Aplainerror that affects substanti al
rights may be consi dered even though it was not brought to the
court’s attention.”). |If those conditions are net, this court
may, in its discretion, grant the defendant relief if “the
error seriously affects the fairness, integrity, or public

reputation of judicial proceedings.” United States v. Ibarra-

Zel aya, 465 F. 3d 596, 606 (5th Gr. 2006) (citing United States
v. Mares, 402 F.3d 511, 520 (5th GCr. 2005)).
L1,

The trial court ordered Maturin to pay restitution in the
anount of $164,988.98, representing the total anount of funds
that Maturin deposited into the concealed account between
August 5, 1998 and April 1, 1999. In essence, the district
court’s restitution order covered all of the assets of the

bankruptcy estate that Maturin was al |l eged to have fraudul ently



conceal ed. Maturin asserts that the restitution order was
unl awf ul because it i nposed restitution in excess of the anount
of |1 oss caused by the of fense for which Maturin was convi cted,
count 1 of the indictnent.

The district court’s award of restitution in this case is
governed by 18 U.S.C. 8 3556, which provides that “[t] he court,
I n inposing a sentence on a def endant who has been found guilty
of an offense shall order restitution in accordance with [18
U S C 8] 3663A and may order restitution in accordance with
[18 U S.C. 8§ 3663.” 18 U.S.C. 8§ 3663A, the Mandatory Victins
Restitution Act of 1996 (“MVRA’), provides that, when a
def endant has been convicted of any of a list of specified
of fenses, including “any of fense commtted by fraud or deceit,”
t he sentencing court “shall order . . . that the defendant nmake
restitution to the victim of the offense.” The MRA' s
di scretionary counterpart, the Victimand Wtness Protection
Act (“WAWPA’), 18 U.S.C. 8§ 3663, provides that, in cases where
the MVRA does not apply, the court “nmay order” a defendant
convicted of an offense to “nake restitution to any victim of
such offense.” The parties in this case agree that the MRA' s

mandat ory restitution provi si ons apply to Maturin’s



convi ction.!?

The general rule is that a district court can award
restitution to victins of the offense, but the restitution
award can enconpass only those |losses that resulted directly
fromthe offense for which the defendant was convicted. See

Hughey v. United States, 495 U S. 411, 413 (1990) (“Hughey 17)

(“[T]he language and structure of the [VWPA] nake plain
Congress’ intent to authorize an award of restitution only for
the | oss caused by the specific conduct that is the basis of
t he of fense of conviction.”).?

The MVRA defines a “victinf of the offense as “a person

directly and proximately harned as a result of the conm ssion

A district court may al so order restitution as a condition of
supervi sed rel ease. See 18 U.S.C § 3583(d). Al t hough the
district court did not nmake clear the statutory basis for its award
of restitution, the governnent does not argue that 18 U S. C. 8§
3583(d) increases the district court’s authority to inpose
restitution in any way that is relevant to this case, and this
court has previously suggested that section 3583(d) cannot be used
to circunvent otherw se applicable substantive limtations on an
award of restitution. See United States v. Love, 431 F. 3d 477
480-81 (5th G r. 2005).

2Al t hough the Suprene Court’s decision in Hughey | predated
the enactnment of the MRA, and the VWPA was anended in severa
respects after Hughey I, this court has |ong recognized that: (1)
the Hughey 1 court’s holding that restitution nust be limted to
| osses caused by the offense of conviction remains good |aw, see
United States v. Hughey, 147 F.3d 423, 437 (5th G r. 1998) (“Hughey
") (“That part of Hughey which restricted the award of
restitutiontothelimts of the offense. . . still stands.”); and
(2) the rule of Hughey | also applies to cases arising under the
MVRA. See United States v. Mancillas, 172 F. 3d 341, 343 (5th Gr
1999); Adans, 363 F.3d at 366.
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of an offense for which restitution nmay be ordered.” 18 U. S.C
8§ 3663A(a)(2). The MVRA al so, however, broadens the definition
of the term “victint for any “offense that involves as an
el ement a schene, conspiracy, or pattern of crimnal activity”
to include “any person directly harned by the defendant’s
crimnal conduct in the course of the schene, conspiracy, or
pattern.” Id. Thus, this court has held “that where a

fraudul ent schene is an elenent of the conviction, the court

may award restitution for actions pursuant to that schene.

United States v. Cothran, 302 F.3d 279, 289 (5th Gr. 2002)

(enphasi s added) (internal quotation marks omtted); Hughey I,
147 F.3d at 437 (“The statute now provides that when the
subj ect offense involves a schene, conspiracy, or pattern of
crimnal activity, restitution my be awarded to any person who
Is directly harnmed by the defendant’s course of crimnal
conduct. ). Wien the count of conviction does not require
proof of a schene, conspiracy, or pattern, however, as noted
above, the defendant “is only responsible to pay restitution
for the conduct underlying the offense for which he has been
convicted.” Adans, 363 F.3d at 366; Mancillas, 172 F.3d at
343.

The VWAPA provi des an exception to these general rules for



cases in which the defendant has agreed to a particular award

of restitution, as it provides that “[t]he court may al so order
restitutionin any crimnal case to the extent agreed to by the
parties in a plea agreenent.” 18 U.S.C. 8§ 3663(a)(3); see also
id. 8 3663A(a)(3) (“The court shall also order, if agreed to
by the parties in a plea agreenent, restitution to persons
other than the victimof the offense.”).

In this case, it is undisputed that the district court’s
award of restitution in the anount of $164,988.98 goes well
beyond the | osses that were caused directly by the conduct for
which Maturin was actually convicted. Count 1, the count to
whi ch Maturin pleaded guilty, sinply charged that he deposited
$58,384.43 belonging to the bankruptcy estate into the
conceal ed account. Accordingly, to determ ne the propriety of
the district court’s restitution order, this court nust
consi der whether the offense for which Maturin was convicted
I ncludes as an elenent a schene, conspiracy, or pattern of
activity, and/or whether the parties agreed in Maturin's plea
agreenent that he would be subject to restitution for | osses
based on the dism ssed counts of the indictnent.

A

Both the statutory | anguage of the MVRA and this court’s
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prior decisions nake it plain that a defendant’s conviction on
one count can support a broad restitution award enconpassi ng
additional losses only if the count of conviction requires
proof of a schene, conspiracy, or pattern of crimnal activity
as an elenment. See id. 8 3663A(a)(2); Cothran, 302 F.3d at
289. It is unmstakably clear, however, from the plain
| anguage of 18 U S.C. 8§ 152(1) — the statute under which
Maturin was convicted —that the statute does not have “as an
el enment a schene, conspiracy, or pattern of crimnal activity.”
18 U.S.C. 8§ 3663A(a)(2). 18 U.S.C. § 152(1) nmmkes it unl awf ul
to “knowi ngly and fraudulently conceal[] . . . in connection
wWth a case under title 11, fromcreditors or the United States
Trustee, any property belonging to the estate of a debtor.”
Nothing in the statutory text so nuch as hints that the
governnment nust prove a schene, conspiracy, or pattern of
activity in order to convict. In addition, none of the
docunents supporting Maturin’s conviction indicates that the
district court, the governnent, or Maturin believed that such
proof was necessary. In fact, the words “schene,”
“conspiracy,” and “pattern” do not appear anywhere in the

I ndi ct nent, the plea agreenent, the factual basis for Maturin’s
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guilty plea, or Maturin' s acknow edgenent of the el enents of
t he of fense. 3

W therefore conclude that 18 U S C. 8§ 152(1) does not
have as an el enent proof of a schene, conspiracy, or pattern
of crimnal activity, and, accordingly, Mturin s conviction
under that section cannot, w thout nore, support the district

court’s restitution order. See United States v. Law ence, 189

F.3d 838, 847 (9th Gr. 1999) (noting that “bankruptcy fraud”
under 18 U.S.C. 8 152 “contain[s] no elenents relating to

schene, conspiracy, or pattern”); cf. United States v. Randl e,

324 F.3d 550, 556-57 (7th Gr. 2003) (noting governnent’s
concession “that proof of schene, conspiracy, or patternis not

an el ement of the offense of bankruptcy fraud”).*

SAccording to the Fifth Circuit pattern jury instructions, to
convict under 18 U . S.C. 8§ 152(1), the governnent nust prove: (1)
“That there existed a proceeding in bankruptcy;” (2) “That certain
property or assets belonged to the bankrupt estate;” (3) “That
def endant conceal ed such property fromthe creditors [custodian]
[trustee] [marshal] [sone person] charged with control or custody
of such property;” and (4) “That the defendant did so know ngly and
fraudulently.” Fifth Grcuit Pattern Jury Instructions: Crim nal
§ 2.10 (brackets in original).

“‘Because the count of conviction does not require proof of a
schene, conspiracy, or pattern of crimnal activity, the parties’
extensive discussions of this court’s decisions in Adanms and
Cot hran are inapposite. 1In each of those cases, the defendant was
convicted of a crine that had a schene or conspiracy as an el enent,
and it was this court’s task to determne the scope of the
defendant’s schene or conspiracy in the particular case. See
Adans, 363 F.3d at 366-67; Cothran, 302 F.3d at 289. |In this case,
we have no occasion to consider the scope of any clained schene or
conspiracy.

12



B.

The district court could nevertheless order restitution
for losses in excess of those caused by Maturin’s conduct in
connection with count 1 of the indictnent if Maturin and the
governnent agreed that Maturin would pay restitution for all
of the assets of the bankruptcy estate that were deposited into
t he conceal ed bank account. See 18 U . S.C. 8§ 3663(a)(3). The
pl ea agreenent, however, nakes no nention of restitution, and
there is sinply no evidence in the record from which the

district court or this court could find such an agreenent.?®

The governnment’s reliance on United States v. Arnold, 947
F.2d 1236, 1238 (5th Cr. 1991), for the proposition that a
defendant’s failure to object to the district court’s restitution
order constitutes evidence that the defendant agreed to pay the
full amount of restitution ordered by the district court, 1is
m splaced. Arnold is readily distinguishable fromthis case. In
Arnold, the defendant’s plea agreenent expressly noted that,
al though he was pleading guilty to only one count of the
i ndictnment, he had participated in a single fraudul ent schene that
resulted in |losses of $669,390. 1d. In addition, the defendant,
inter alia, reiterated his understanding that his guilty plea and
conviction included the larger schenme to defraud in a sworn

statenent to the district court. 1d. Thus, there was substanti al
affirmati ve evi dence that the defendant in Arnold had agreed to pay
restitution in the anmpbunt of $669, 390. In those circunstances,

this court found that the defendant’s failure to object to the pre-
sentence investigation report’s restitution recommendation or the
district court’s restitution order constituted additional evidence
of the defendant’s agreenent to pay the full anpbunt of restitution
ordered. 1d.

In this case, by contrast, neither Maturin' s plea agreenent
nor the factual basis nmentions restitution, and the district court
did not discuss restitution with Maturin during his guilty plea
coll oquy. We do not read Arnold to hold that a defendant’s failure
to object to the pre-sentence investigation report or the district
court’s restitution order is sufficient to establish that the

13




C.
Al t hough we have found that the district court erred when
It ordered that Maturin pay restitution for |osses caused by
conduct ot her than the conduct for which he was convicted, this
court can correct that error only if the error is plain, it
affected Maturin’s substantial rights, and it seriously
affected the fairness, integrity, or public reputation of

judicial proceedings. See |barra-Zelaya, 465 F.3d at 606.

An error is considered plain, or obvious, for purposes of
this court’s plain error inquiry only if the error is clear

under existing law. United States v. O ano, 507 U S. 725, 734

(1993) (stating that a “court of appeals cannot correct an
error pursuant to Rule 52(b) unless the error is clear under
current law’). Wile this court has never expressly determ ned
that the crinme of concealing assets in a bankruptcy proceeding
does not have a schene, conspiracy, or pattern of crimnal
activity as an elenent, as we discussed above, it is
I ndi sputably clear from a reading of the plain statutory
| anguage, as well as this court’s pattern jury instructions,

that the statute contains no such elenent. W therefore find

def endant agreed to pay the full anpbunt of restitution that was
ultimately ordered where, as here, the record is otherw se devoid
of evidence of any agreenent between the governnent and the
def endant concerning restitution.

14



that the district court’s error was plain.

W also find that the error affected Maturin’s substanti al
rights and the fairness, integrity, or public reputation of
judicial proceedings. An error affects the defendant’s
substantial rights if “it affected the outcone of the tria

court proceedings.” United States v. Alarcon, 261 F.3d 416,

423 (5th CGr. 2001); United States v. Inman, 411 F.3d 591, 595

(5th Gr. 2005) (holding that “[t]he restitution order affected
[the defendant’s] substantial rights because the out cone of the
district court’s proceedi ngs woul d have been different if the
error had not occurred”). In this case, Maturin was ordered
to pay restitution of $164,988.98 as a result of the district
court’s legal error about the scope of its authority to order
restitution; wthout the error, the court could not have
ordered restitution in an anount greater than $54,384.43.
Thus, we easily conclude that the error, which increased the
anount of restitution that Maturin was ordered to pay by over
$100, 000, affected the outconme of the district court

proceedings and Maturin's substantial rights. See United

States v. Austin, 479 F.3d 363, 373 (5th Gr. 2007) (“Wen a

defendant is ordered to pay restitution in an anount greater

than the | oss caused, the error affects substantial rights as
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wel | as the fairness and integrity of the judicial
proceeding.”); lnman, 411 F.3d at 595 (vacating restitution
award under plain error standard where anount awarded exceeded
perm ssi bl e award by over $70, 000).
CONCLUSI ON
For the reasons stated above, we VACATE the district
court’s restitution order and REMAND the case to the district

court for further proceedi ngs consistent with this opinion.
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