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UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
CHUY J. ALCALA,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. 5:03-CR-1775-ALL

Bef ore REAVLEY, H G3 NBOTHAM and CLEMENT, Circuit Judges.
PER CURI AM *

Chuy J. Alcala appeals his guilty-plea conviction of
possession with intent to distribute a quantity in excess of 50
grans of nethanphetam ne. Alcala argues that the district court
reversibly erred in failing to rule on his request for a downward
departure. He asserts that a court’s failure to conply with FeD.
R CRM P. 32(i)(3)(B) may be raised for the first tinme on appeal

and requires resentencing. He contends that it is undisputed

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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that the district court failed to rule on or make any fi ndi ngs
Wth respect to his downward-departure notion

By i nposing a sentence within the guideline range
i mredi ately after hearing defense counsel’s argunent in favor of
a downward departure, the district court inplicitly denied the

motion. See United States v. Conpb, 53 F.3d 87, 90 (5th Gr.

1995). The record does not indicate that the district court

m st akenly believed it |acked authority to downwardly depart.
Therefore, we lack jurisdiction to review the district court’s
inplicit denial of Alcala s downward-departure notion. See

United States v. Landerman, 167 F.3d 895, 899 (5th Cr. 1999).

Al cal a al so argues that the district court abused its
discretion and reversibly erred when it inposed the collection of
his DNA as a condition of his supervised rel ease. He argues that
the version of the 42 U S.C. 8§ 14135a(d) in effect at the tinme of
the offense did not include his crinme of conviction. He asserts
that the application of the anendnent of that statute to include
any felony conviction would violate the Ex Post Facto O ause. He
further asserts that, even if DNA collection is not considered a
puni shnment for purposes of the Ex Post Facto O ause, the
application of the anendnent to himviolates general rul es of
retroactivity. Alcala s claimregarding collection of DNA on

supervised release is not ripe for review. See United States v.

Ri ascos- Cuenu, 428 F.3d 1100, 1102 (5th Gr. 2005). W nodify

the judgnent to vacate this condition of supervised rel ease.
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Finally, Alcala argues that, given the Suprene Court’s

decision in Apprendi v. New Jersey, 530 U S. 466 (2000),

21 U S.C 8§ 841(a) and (b) are unconstitutional. He concedes

that his argunent is foreclosed under United States v. Sl aughter,

238 F.3d 580, 582 (5th Gr. 2000), but states that he wi shes to
preserve the issue for possible further review. W have
specifically rejected the argunent that Apprendi rendered the

provisions of 21 U . S.C. 8§ 841 unconstitutional. See Sl aughter,

238 F.3d at 582; see also United States v. Val enzuel a- Quevedo,

407 F.3d 728, 731 (5th Gr.), cert. denied, 126 S. C. 267

(2005) .
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