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Phyl lis Ann Rogers appeal s the concurrent 27-nonth sentences
she received followng a jury trial on two counts of transporting
undocunented aliens in violation of 8 U S.C. § 1324. The
district court inposed a sentence enhancenent under U. S S G
8§ 2L1.1(b)(5) on the basis that Rogers transported the four
individuals in the rear cargo area of a mnivan, covered in
newspaper and a | ayer of wrought iron and ceram c goods. Rogers
asserts that the enhancenent was unwarranted because the aliens

were not exposed to the elenents, had adequate oxygen, were able

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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to communicate with her, and easily could have extricated
thensel ves in an energency. The Governnment asserts that, during
an accident or other sharp maneuver, the aliens could have been
injured or killed by flying wought iron, trapped by the debris,
or overl ooked by energency personnel. The Governnent al so notes
that the nmen were sweating profusely when the covering newspaper
was renoved.

We review the district court’s application of the Cuidelines
de novo and the court’s factual findings for clear error. United

States v. Villanueva, 408 F.3d 193, 202, 203 n.9 (5th Gr.),

cert. denied, 126 S. . 268 (2005). Wth respect to the

district court’s factual findings, we find no error. The court
relied upon the Presentence Report (PSR) in determ ning that the
enhancenment was warranted. The facts contained in the PSR are
supported by the evidence in the record. Border patrol agents
testified during Rogers’s trial that the nen were |ying side by
si de, surrounded by newspaper, and covered by “a bunch of”
wrought iron and ceramic itens that |imted their novenent. The
agents testified that the nen were “sweating a |lot” when the
newspaper was renoved. In addition, the aliens testified by
deposition that boxes were placed on top of them

The enhancenent under 8 2L1.1(b)(5) is warranted where “the
of fense involved intentionally or recklessly creating a
substantial risk of death or serious bodily injury to another

person.” In United States v. Zuniga-Anezquita, 468 F.3d 886, 890
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(5th Gr. 2006), we held that transporting aliens in the cargo
area of a van with boxes and |uggage piled high around them
warrant ed the enhancenent because the aliens’ ability to exit the
vehi cl e was i npeded and the itens could have struck themin an
accident. 1d. W listed several non-exclusive factors to
consider in determ ning whether the enhancenent is proper:

(1) whether oxygen was available to the individuals being
transported; (2) their exposure to extrene tenperatures;

(3) their ability to communicate with the driver; (4) their
ability to exit the vehicle quickly; and (5) the danger to them
if an accident were to occur. |d. at 889.

The 8 2L1.1(b)(5) enhancenment was proper in this case. The
aliens were covered in stifling newspaper, and their novenents
were restricted by the heavy iron and ceram cs, which could have
becone dangerous projectiles during an accident. Moreover, the
record shows that the rear door to the m nivan was inoperabl e,

making a quick exit nore difficult. See Zuni ga-Anezquita, 468

F.3d at 890.

The judgnent of the district court is AFFI RVED



