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Bef ore REAVLEY, JOLLY, and DeMOSS, Circuit Judges.
PER CURI AM
| NTRCDUCTI ON
Carl os Reyes-Cel estino (“Reyes”) pleaded guilty to bei ng found
inthe United States foll ow ng deportation wi thout having obtained
consent to reapply for adm ssion, in violation of 8 U S.C. § 1326.

Reyes appeals his 63-nonth sentence pursuant to United States V.

Booker, 543 U. S. 220 (2005).! W vacate Reyes's sentence and

To preserve the issue for possible review by the Suprene
Court, Reyes also challenges the constitutionality of 8§ 1326, but
correctly concedes that this argunent is foreclosed. See
Al nendarez-Torres v. United States, 523 U S. 224, 235 (1998); see
also United States v. Alfaro, 408 F.3d 204, 210-11 (5th GCr.
2005), cert. denied, 126 S.C. 271 (2005).
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remand to the district court for resentencing.
BACKGROUND

On July 29, 2004, Reyes pleaded guilty to a violation of 8
US C 8§ 1326. A pre-sentence report (“PSR’) assigned a base
of fense | evel of eight and recomended a 16-1 evel enhancenent under
US S G 8 2L1.2(b)(1)(A (i) because Reyes has previously been
convicted for robbery. After a two-level adjustnent for accepting
responsibility, Reyes’s offense | evel was 22, his crimnal history
category was VI, and his Quideline range was 84-105 nont hs.

Reyes objected to the PSR, arguing that (1) the 16-1evel

enhancenent was unconstitutional under Blakely v. WAshi ngton, 542

U S 296 (2004), and (2) his crimnal history was over-represented.
The district court overrul ed the objections, but upon notion by the
Governnent and in accordance with the plea agreenent, it granted an
addi ti onal one-point reduction for acceptance of responsibility and
a two-point reduction for early disposition. See U S.S.G 8§ 5K3.1
Thus, the district court determned that Reyes’s final offense
| evel was 19, resulting in a Guideline range of 63-78 nonths. The
district court sentenced Reyes to 63 nonths in prison. Reyes
timely appeal ed.
DI SCUSSI ON

Reyes’s primary argunent on appeal is that the district court

erred by sentencing hi munder the mandatory gui del i nes schene held

unconstitutional in Booker. This type of argunent is properly



characterized as a Fanfan claim See United States v. Val enzuel a-

Quevedo, 407 F.3d 728, 733 (5th Cr. 2005), cert. denied, 126 S.Ct

267 (2005).
As a threshold matter, Reyes’'s plea agreenent contains the
fol |l ow ng provision:

The defendant, by entering this plea, also waives any
right to have facts that the | aw nakes essential to the
puni shment either (1) charged in the indictnent or (2)
proven to a jury or (3) proved beyond a reasonabl e doubt.
The defendant explicitly consents to be sentenced
pursuant to the applicable Sentencing CGuidelines. The
def endant explicitly acknow edges that his plea to the
charged offense(s) authorizes the court to inpose any
sentence aut horized by the Sentencing Cuidelines, up to
and including the statutory nmaxi num under the rel evant
statute(s).

The Governnent asserts that Reyes waived his Fanfan claim by
consenting to be sentenced pursuant to the Sentencing CGuidelines.
W di sagree. The plea agreenent does not specify whether Reyes
consented to a mandatory or advi sory application of the Sentencing
Gui deli nes. Thus, because “we nust construe all anbiguities in the

pl ea agreenent agai nst the governnent,” United States v. Martinez,

263 F.3d 436, 438 (5th Gr. 2001), we cannot say that Reyes
unanbi guously agreed to a mandatory application of the Sentencing
Qui del i nes.

Addi tional ly, although Reyes agreed to be sentenced under the
Sentencing Quidelines, he did not explicitly waive his right to
chal l enge the constitutionality of the Quidelines on appeal. W

now join our sister circuits and hold that under these



ci rcunst ances, a defendant who agreed “to be sentenced pursuant to
t he applicabl e Sentenci ng Gui delines” is not precluded fromraising

on appeal an alleged Fanfan error. See United States v. Puckett,

422 F.3d 340, 343 (6th Cr. 2005); United States v. Lea, 400 F.3d

1115, 1116 (8th G r. 2005).
Reyes properly preserved his Fanfan claim below when he

objected to his sentence under Bl akely. See United States v.

Walters, 418 F.3d 461, 463 (5th Cr. 2005). This Court reviews

preserved Fanfan clains for harmess error. See United States V.

Mares, 402 F.3d 511, 520 n.9 (5th Cr. 2005), cert. denied, 126

S.C. 43 (2005). When we review for harmless error, “the only
question is whether the governnent has net its burden to show
harm ess error beyond a reasonabl e doubt in the inposition of [the
def endant’ s] sentence.” WAlters, 418 F.3d at 464. That is, the
Gover nnment nust convince us beyond a reasonabl e doubt “that the
district court would have inposed the sanme sentence absent the

error.” United States v. Pineiro, 410 F.3d 282, 286 (5th Cr.

2005).

The Governnent argues that the district court’s Fanfan error
was harm ess because the district court (1) “gave no indication
that it wanted to inpose a | esser sentence but was prevented from
doing so,” and (2) “denied [Reyes’'s] request for a downward
departure.” We have previously found unpersuasive these exact
reasons within the context of a harm ess error analysis because
they inproperly place the governnent’s burden on the defendant.
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Pineiro, 410 F.3d at 286.

The sentencing transcript is devoid of any evidence that the
district court would have inposed the sane sentence under an
advi sory qui del i nes schene. Thus, the Governnent has not net its
burden of establishing beyond a reasonabl e doubt that the district
court’s Fanfan error was harm ess. See id.

Accordingly, Reyes’'s sentence is VACATED, and the case is
REMANDED for resentencing. See id. at 287.

VACATED and REMANDED.



