United States Court of Appeals

Fifth Circuit
FILED
IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH CIRCUI T October 16, 2006

Charles R. Fulbruge llI
Clerk

No. 05-40551
Summary Cal endar

LARRY BROCKS,
Peti ti oner- Appel | ant,
vVer sus

NATHANI EL QUARTERMAN, DI RECTOR, TEXAS DEPARTMENT OF CRI M NAL
JUSTI CE, CORRECTI ONAL | NSTI TUTI ONS DI VI SI ON,

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Eastern District of Texas
USDC No. 6:04-CV-324

Before KING H G3 NBOTHAM and GARZA, Circuit Judges.
PER CURI AM *

Larry Brooks, Texas prisoner # 1012460, was convicted by a
jury of robbery and sentenced to 80 years in prison. He appeals
the district court’s dismssal of his 28 U S.C. § 2254 petition
as tine-barred by the Antiterrorismand Effective Death Penalty
Act (AEDPA). AEDPA provides that a habeas petition nust be filed
within one year of “the date on which the judgnent becane final

by the conclusion of direct review or the expiration of the tine

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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for seeking such review” 28 U S C 8§ 2244(d)(1) (A (2000);
Foreman v. Dretke, 383 F.3d 336, 338 (5th Cr. 2004).

Brooks noves for a supplenental certificate of appealability
(COA) on the question of whether he should be entitled to the
benefits of the mailbox rule in the filing of his state
post conviction application for relief. However, he
insufficiently briefed this issue and it is therefore waived.
Hughes v. Johnson, 191 F.3d 607, 613 (5th Cr. 1999). The notion
for COA is DEN ED.

Brooks asserts that he is entitled to equitable tolling for
the seven days between the denial of his state postconviction
application by the Texas Court of Crimnal Appeals and his
recei pt of notice of that denial. The district court’s decision
Wth respect to equitable tolling is reviewed for abuse of
di scretion. Fisher v. Johnson, 174 F.3d 710, 713 (5th Cr.
1999). Equitable tolling is available in “rare and excepti onal
circunstances.” Davis v. Johnson, 158 F.3d 806, 811 (5th Cr
1998). It principally applies when the petitioner is prevented
in some extraordinary way fromasserting his rights. Col eman v.
Johnson, 184 F.3d 398, 402 (5th Cr. 1999). In order for
equitable tolling to apply, Brooks nust have diligently pursued
his 8§ 2254 relief. 1d. at 4083.

Brooks has not established that this delay constitutes a
“rare and exceptional” circunstance warranting tolling of the

limtations period. See Davis, 158 F.3d at 811. His notion for
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en banc initial hearing of his case to resolve the question of
whet her all prisoners should receive tolling for the del ay
bet ween the denial of state postconviction relief and receipt of
notice of the denial is DEN ED

Brooks asserts that he is also entitled to tolling for the
delay in receiving copies of his trial records fromhis attorney.
To the extent he is arguing that the one-year period should not
begin until he obtained the records, pursuant to 28 U S.C
§ 2244(d)(1)(D), the district court did not grant a certificate
of appealability (COA) on this issue and Brooks did not request
one fromus now. Therefore, the claimis not properly before
this Court. See Lackey v. Johnson, 116 F.3d 149, 151-52 (5th
Cir. 1997). As to Brooks’s equitable tolling claim he again has
not established that he is entitled to relief on this ground.
See Davis, 158 F.3d at 811; Ot v. Johnson, 192 F.3d 510, 514
(5th Gr. 1999). The judgnment of the district court is thus

AFFI RVED.



