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RHESA HAVKI NS BARKSDALE, Circuit Judge:

These three appeals arise out of a product-liability,
diversity action for injuries sustained because of a secondary
collision in Texas, involving a tractor-trailer manufactured by
Mack Trucks, Inc. (Mack). Mack seeks judgnent as a matter of |aw
and, in the alternative, a new trial, claimng, inter alia, the
district court inproperly both admtted expert testinony and
excl uded evi dence concerni ng the use, or nonuse, of his seatbelt by
Janes Hodges (Hodges), the injured driver of the truck. Hodges
received a multi-mllion dollar verdict. He and his wife, Beverly
Hodges (t he Hodges), contest her not al so bei ng awar ded damages and
seek a newtrial on that issue. Finally, ABF Freight Systens, Inc.
(ABF), Hodges’ enployer and workers’-conpensation provider,
chal | enges the district court’s rulings on its subrogation claim
A new trial and ABF's clainms being reconsidered are required
VACATED AND REMANDED

| .

On 1 Novenber 2002, a 16-year-old drove her vehicle into the
pat h of an oncom ng Mack truck, driven by Hodges, a 34-year veteran
driver of large trucks. His cab was pulling two trailers, and the
other vehicle hit the right front wheel of Hodges’ truck, causing
extensi ve damage. The truck swerved into the path of an oncom ng
car, breached a guard rail, and jack-knifed down an enbanknent. It

cane to rest with the nose of the tractor pointed up; the



passenger-si de door was damaged but the door frane and the cab were
not def or ned.

Hodges was ejected through the passenger side and sustained
severe and permanent injuries, including paraplegia. (It is
undi sputed that, had he remained in the cab, his injuries would
have been far |ess serious.) ABF, Hodges’ enployer, was self-
i nsured and began payi ng Hodges workers’ conpensati on.

ABF owned the truck. Its seatbelts were manufactured by
Indiana MIls & Manufacturing (Indiana MIIls). [Its door |atches,
manuf actured by KSR International, were installed by Mck.

In May 2003, the Hodges filed this action against |ndiana
MIls and Mack, claimng a design defect in the seatbelt caused
Hodges to be ejected. (The Hodges had settled with the 16-year-old
driver for $50,000.) In early 2004, the Hodges added a design-
defect claim for the passenger-side door |atch, asserting the
defect caused the latch to fail after Hodges’ truck was hit. That
June, ABF intervened to protect its subrogation interests in
wor kers’ conpensation paid to Hodges.

Prior to trial, Mack repeatedly, and unsuccessfully,
chal | enged sone of the Hodges' proposed expert wtnesses being
permtted to testify. Notw t hstanding the district judge’'s
concom tant extensive involvenent and know edge about the issues,

the case was reassigned approximately two weeks before trial



comenced on 23 August 2004. (Jury selection was during the week
of 16 August.)

On 14 August, Indiana MIIls settled with the Hodges on the
seatbelt claimfor $1.4 mllion. The settlenent structure provi ded
for James and Beverly Hodges to each receive half of the settl enent
anount . Accordingly, only the defective-door-latchissue renai ned
for trial, with Mack as the sol e defendant.

On the eve of trial, as a result of that settlenent, the
Hodges noved to exclude all evidence of Hodges’ use, or nonuse, of
his seatbelt, pursuant to 8§ 545.413(g) of the Texas Transportation
Code, claimng the statute proscribed i ntroducing such evidence in
civil trials (seatbelt evidence). The notion was granted w t hout
written reasons being given.

During trial, the Hodges i ntroduced expert testinony by Steven
Syson. He testified: the door latch failed; and there was a safer
al ternative design avail abl e that woul d have substantially reduced
the likelihood of Hodges’ injuries. Mack’s pretrial notions to
exclude this testinony had been deni ed.

On 26 August, follow ng approxi mately two and one- hal f days of
testinony, the jury returned its verdict, finding Mack and the 16-
year-old driver 60% and 40% |iable, respectively, for Hodges’
i njuries. It awarded $7.9 mllion in damages, but awarded the
entire anount to Hodges. 1In short, the jury awarded Beverly Hodges

no damages for | oss of household services and consortium



That Sept enber, Mack noved for judgnment as a matter of |aw (as
it had done during trial) and, in the alternative, a new trial.
The Hodges noved for a newtrial on Beverly Hodges' damages cl aim
That Novenber, the court denied those notions, wthout providing
witten reasons.

In Cctober, Indiana MIIls had interpled its $1.4 nmillion in
settlenment funds into the court’s registry. As noted, under the
agreed settlenent terns, Janes and Beverly Hodges were to each
recei ve $700, 000. ABF clainmed it was entitled to the entire
amount, not just the $700, 000 Hodges was to receive, for workers’
conpensation it had paid, as well as would pay in the future. That
Decenber, the district court held an evidentiary hearing on the
funds’ disbursenent. Anong other rulings, it denied ABF s request
for reapportionnent of the settlenent anmount, holding, inter alia,
the intent of the settlenment schenme was not to deprive ABF of its
rights to subrogation or future credit. The funds have been
di sbursed.

1.

For this diversity-jurisdiction action, arising out of an
accident in Texas, its substantive |law applies. Erie RR Co. v.
Tonpkins, 304 U S. 64 (1938). At issue is whether the district
court erred in: (1) admtting Syson’'s expert testinony; (2)
denyi ng Mack judgnent as a matter of law (JM.); (3) excluding the

seatbelt evidence; (4) failing to grant a new trial on Beverly



Hodges’ damages; (5) approving the apportionnent of the Indiana
MIls settlenent anobunts between the Hodges; and (6) assessing
attorney fees and litigation expenses out of ABF s subrogation
recovery and calculating its right to future credit.

W hold, inter alia: JM. was properly denied; the court
reversibly erred, however, by excluding the seatbelt evidence; and,
therefore, a new trial is required. Accordingly, we need not
address Beverly Hodges’ danmages claim nor fully address ABF s
claims. ABF s clains are remanded to the district court for it,
inter alia, to consider whether the effect of the settlenent was to
settle around ABF s subrogation lien.

A

Mack mai ntains: Syson’s testinony should have been excl uded,
pursuant to Daubert v. Merrell Dow Pharm, Inc., 509 US. 579
593-95 (1993); and, even if admssible, it failed, as a matter of
law, to prove the requisite safer alternative design for the Mack
door latch. Therefore, Mack contends judgnent should be rendered
inits favor. In the alternative, it seeks a new trial. (In a
footnote to its opening brief, Mack al so addresses the testinony of
t he Hodges’ accident-reconstruction expert, stating it shoul d have
al so been excluded under Daubert. It is unclear whether Mack
presents this as an issue for appeal. In any event, because we
reverse based on the district court’s exclusion of the seatbelt

evidence, it is not necessary to address that expert’s testinony.)



JML is proper when “a party has been fully heard on an issue
during a jury trial and the court finds that a reasonable jury
woul d not have a legally sufficient evidentiary basis to find for
that party on that issue ... . Feb. R Qv. P. 50(a) (as anended
effective 1 Dec. 2006); see also FED. R Qv. P. 50(b) (as anended
effective 1 Dec. 2006) (post-trial JM.). An appellate court, in
deci di ng whet her JM. shoul d have been awarded, nust first excise
i nadm ssi bl e evidence; such evidence “contributes nothing to a
legally sufficient evidentiary basis”. Wei sgram v. Marley, 528
U.S. 440, 454 (2000) (internal quotations omtted). Therefore, we
first address the contested adm ssion of Syson’s testinony.
(Qoviously, in deciding whether JM. should be awarded Mack, the
seatbelt evidence is not in play because it was excluded, not
admtted. Instead, it cones into play in deciding whether, in the
alternative, Mack is entitled to a newtrial.)

1

The adm ssion of expert testinony is reviewed for an abuse of
discretion. E. g., Stolt Achievenent, Ltd. v. Dredge B. E. Lindholm
447 F.3d 360, 366 (5th Gr. 2006). “District courts enjoy w de
latitude in determning the admssibility of expert testinony, and
the discretion of the trial judge and his or her decision wll not
be disturbed on appeal unless manifestly erroneous.” Watkins v.
Telsmth, Inc., 121 F.3d 984, 988 (5th Cr. 1997) (internal

citations and quotations omtted; enphasis added).



Daubert interpreted Feder al Rul e of Evi dence 702
(adm ssibility of expert testinony) and assigned the trial court a
gat ekeeper role to ensure such testinony is both reliable and
relevant. Daubert, 509 U . S. at 598. In determ ning whether the
proferred testinony is reliable, the district court nust first
“assess[] ... whether the reasoning or nethodol ogy underlying the
testinony is scientifically valid’. Curtis v. M&S Petrol eum Inc.,
174 F.3d 661, 668 (5th Cr. 1999). The court should “nake certain
t hat an expert, whether basing testinony upon professional studies
or personal experiences, enploys in the courtroomthe sane | evel of
intellectual rigor that characterizes the practice of an expert in

the relevant field”. Kumho Tire Co. v. Carmchael, 526 U S. 137,

152 (1999).

Rule 702 was anended in 2000, in response to the Suprene
Court’s decisions in Daubert and Kumho Tire. See Advisory
Commttee Notes on FED. R EwiD. 702 (2000 Anendnents). A party
seeking to introduce expert testinony nmust show “(1) the testinony
is based upon sufficient facts or data, (2) the testinony is the
product of reliable principles and nethods, and (3) the wi tness has
applied the principles and nethods reliably to the facts of the
case”. FeD. R Evip. 702.

In analyzing the Mack latch at issue, Syson: revi ened
rel evant Mack cab and door designs; exam ned nunerous patents for

| at ches and door designs in order to provide a safer alternative



design; directed a third-party engineering firmto conduct force
tests on the Mack |atch; and anal yzed the Federal Mdtor Vehicle
Safety Standards (FMSS) data published by the National H ghway
Traffic Safety Adm nistration to determ ne the strength of the Mack
latch as conpared to an alternate design. (I'n addition, he
calculated the deformation to the Mack cab door franme and its
effect on the Mick latch in order to analyze Mck’'s theory
concerni ng Hodges’ injuries —that, after Hodges was outside the
cab, his body sonehow opened the passenger door. Mack abandoned
this theory during oral argunent here.)

Mack chal | enges Syson’s testinony as unreliable for a nunber
of reasons, including: he is not a door-latch specialist; he was
previously found to be an unreliable expert wi tness by a Texas
court; he has not published any peer-reviewed articles purporting
to show the weaknesses in the Mack latch; and he did not conduct
his owmn tests or force calculations on the |atches, but instead
relied upon third-party testing.

O course, whether a proposed expert should be permtted to
testify is case, and fact, specific. Kumho Tire Co., 526 U. S at
150-51. Trial judges retain “broad | atitude” both in deciding how
to determne whether an expert’s testinony is reliable, and
ultimately, whether the testinony is, in fact, reliable. Id. at
142. Syson, an engineer wth many years experi ence working in, and

testifying agai nst, the autonobile i ndustry, presented very conpl ex



and techni cal testinony about the Mack |l atch and howit failed. He
opi ned: Hodges was injured because Mack’ s passenger-side door
latch failed (Mack does not dispute the latch failed at sone
point); and a safer alternative design exi sted which woul d not have
broken and, thus, would have prevented Hodges’ injuries.

As discussed, Mack and Indiana MIIls filed nunmerous Daubert
nmotions prior to trial challenging sone of the Hodges' experts. A
magi strate judge held hearings on evidentiary matters and
gquestioned counsel in detail. Mack' s challenge to the nagistrate
judge’s ruling was considered, and denied, by the district judge
then assigned to the case. A nonth before trial, that judge denied
addi tional Daubert notions concerning Syson and the Hodges’
acci dent-reconstruction expert.

At trial, many of Mack’s challenges to Syson’s testinony were
devel oped by its cross-exam nation of him the judge and jury were
able to determine his credibility. The trial (second) judge denied
Mack’ s renewed request to exclude that testinony and deni ed Mack’s
two JM. requests during trial based in part on that chall enge.
(During Syson’s extensive testinony, despite Mack’ s nunerous
chal l enges to the bases for it, it objected only once. Al ong that
line, the Hodges’ counsel continuously asked Syson extrenely
| eadi ng questions.)

Based on our review of the record, and as reflected infra, it

was not mani festly erroneous for the district court to find Syson’s

10



testinony relevant and reliable. Therefore, it did not err in
admtting it pursuant to Rule 702.
2.

As noted, Mack next contends: even if Syson’s testinony was
properly admtted, Mack shoul d be awarded JM. because t he testi nony
failed to prove the existence of a safer alternative design. Mack
preserved this issue by noving for JM. at the cl ose of the Hodges’
evidence, at the close of all the evidence, and post-trial.
Uni t herm Food Sys., Inc. v. Swift-Eckrich, Inc., 126 S. C. 980,
986 (2006) (holding appellate court cannot review JM. cl ai munl ess
JML requested both pre- and post-trial); FeED. R QGv. P. 50 (pre-
2006 Anendnents); see al so Advisory Conmttee Notes on FED. R Q.
P. 50(b) (2006 Anmendnents). (In this regard, Mack’'s extrenely
brief and conclusory JM. notion at the close of the Hodges' case
was, at best, barely sufficient. To make matters worse, Mck
sinply “renewfed] it on the sanme points” at the close of the
evi dence. Although we conclude dubitante that Mack preserved the
al ternate-design issue for appeal, issues presented in such a
perfunctory manner run the risk of being forfeited. See, e.g.
Bridas SSAI.P.C. v. Gv't of Turkm, 345 F.3d 347, 356 n.7 (5th
Cr. 2003); United States v. Berkowtz, 927 F.2d 1376, 1384 (7th
Cr. 1991), cert. denied, 506 U S. 1083 (1993).)

A JM. notion chal l enges the |l egal sufficiency of the evidence

to support the verdict. E. g., Ford v. Gmarron Ins. Co., 230 F. 3d

11



828, 830 (5th Cr. 2000). Qur review is de novo, using the sane
standard as the district court. E.g., Aetna Cas. & Sur. Co. V.
Pendl et on Detectives of Mss., Inc., 182 F.3d 376 (5th Cr. 1999).
In review ng the evidence, we draw all reasonable inferences in the
non-novant’s favor, and “disregard all evidence favorable to the
moving party that the jury is not required to believe”. Geen v.
Adm rs of the Tul ane Educ. Fund, 284 F.3d 642, 653 (5th Cr. 2002)
(internal quotation omtted).

To establish a design-defect claim under Texas |aw, the
foll ow ng nmust be proved by a preponderance of the evidence: (1)
a safer alternative design existed; and (2) the design defect
caused the injury. Tex. QGv. Prac. & REM § 82.005. A safer
alternative design is

a product design other than the one actually
used that in reasonable probability

(1) would have prevented or significantly
reduced the risk of the clainmant’s persona
injury ... wthout substantially inpairing the
product’s utility; and

(2) was economcally and technologically
feasible at the tine the product left the
control of the manufacturer or seller by the
application of exi sting or reasonabl y

achi evabl e scientific know edge.

ld. § 82.005.

A design is not a safer alternative if, *“under other
circunstances, [it woul d] inpose an equal or greater risk of harnt
than the design at issue. Uniroyal Goodrich Tire Co. v. Martinez,

977 S.W2d 328, 337 (Tex. 1998), cert. denied, 526 U S. 1040

12



(1999); see Costilla v. Crown Equip. Corp. DDB/A Crown Lift Trucks
Co., 148 S.W3d 736, 739 (Tex. App. 2004). Simlarly, the
plaintiff nmust show “the safety benefits from[the] proposed design
are foreseeably greater than the resulting costs, including any
di m ni shed useful ness or di mni shed safety”. Uniroyal, 977 S. W 2d
at 337, see also Smth v. Louisville Ladder Co., 237 F.3d 515, 520
(5th Gr. 2001) (reversing verdict where plaintiff “conceded ... he
made no risk-benefit analysis, including what additional hazards”
hi s new desi gn woul d have caused).

Mack relies upon Louisville Ladder, whi ch concer ned whet her an
extension | adder’s cabl e-hook assenbly nechanism was defective.
Loui svill e Ladder Co., 237 F.3d 515. As reflected above, our court
hel d: the plaintiff’s expert’s testinmony was insufficient to
establish a safer alternative design; and, therefore, as a matter
of Texas law, the plaintiff was unable to prove the |adder was
defective. 1d. at 520. The action at hand, however, differs. In
Loui sville Ladder, the expert testified that the proposed design
“was a prelimnary concept” not currently in use and “not ready to
[ be] recommend[ed] [] to a manufacturer”. |d. at 519. Moreover,
as noted supra, the expert never evaluated the risk associated with
the proposed design and did not conduct a risk-benefit analysis.
| d. Utimtely, he was unable to opine whether the proposed

al ternative woul d have prevented the injury in question. |Id.

13



Unli ke the expert’'s testinony in Louisville Ladder, Syson's
was not nere specul ation. | nstead, he described in detail the
|atch at issue and how, and why, the proposed alternative |atch
woul d be safer. Syson exam ned several hundred door-latch patents
on file with the Patent and Trademark O fice to determ ne whether
suitable alternative designs existed. Wen he found possible
al ternative desi gns, he exam ned how they perforned conpared to the
Mack latch in the FWSS-206 test, which exam nes the maxinmum
| ongi tudinal and transverse forces a door latch will maintain
before it breaks. Based on that information and an anal ysis of the
accident, Syson calculated the maxi nrum anount of force required
before deformation of the Mack |latch would break it.

Syson concluded: the door latch used by Mack was defective;
and anot her | atch, the Eberhard | atch, was a safer alternative and
woul d have prevented Hodges’ injuries. Anmong other things, Syson
noted the Eberhard latch is 25% thicker at the stress point and
provi des 12,000 pounds of additional holding strength conpared to
the Mack latch, all factors that, in his opinion, wuld have
prevented it frombreaking in the accident.

Syson also testified that, based on his review of the above-
di scussed FMW/SS- 206 tests, Mack’s | atch was weaker than the | at ches
used by 75 to 80% of simlar vehicles. Based on his experience
wor ki ng wi th, and desi gning, parts for vehicles, Syson testifiedit

woul d be easy, and i nexpensive, for Mack to switch to the Eberhard

14



| at ch. Along that |ine, he noted that, at the tinme of the
accident, the Eberhard latch existed and was used in fire trucks.

Syson al so conducted the requisite risk-utility analysis. He
testified: a driver faces a significant risk if a door opens
during an accident; engineers do not, and cannot, design for one
particul ar accident; and the Eberhard latch would not inpair the
door’s usefulness. In other words, part of a latch’s utility is
its ability to keep a door shut during a vehicle crash and using
the Eberhard latch would not dimnish the door’s wutility.
Therefore, there was sufficient evidence for ajury to find Syson’s
testinony satisfied the requisite risk-utility test.

Syson provided the analysis required to allow the Hodges' to
establish, by a preponderance of the evidence, that, under Texas
| aw, a safer alternative design existed. See GV v. Sanchez, 997
S.W2d 584, 591-92 (Tex. 1999) (holding that nore than a “bald
assertion” that the alternative design is safer is required).
Based upon his testinony, and drawi ng all reasonable inferences in
t he non-novant’s favor, the evidence was sufficient to support the
verdict. Accordingly, the district court did not err in denying
JM. to Mack.

B

Concerni ng Mack’ s contesting the seatbelt-evidence excl usion,

Texas began nmandating seatbelt use in 1985. See Act of 15 June

1985, 69th Leg., R S., ch. 804, 1985 Tex. Sess. Law Serv. 6062
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(Vernon 1985) (current version at TeEx. TrRansP. CobE ANN. 8§ 545,413
(Vernon 2006)). A person greater than 15 years of age is guilty of
atraffic violation if he or she “is riding in the front seat of a
passenger car while the vehicle is being operated ... and ... is
not secured by a safety belt”. Tex. Transp. CobE § 545.413(a). The
statute provides defenses for failure to wear a seatbelt,
including, inter alia, a nedical reason evidenced by a doctor’s
note. 1d. at 8 545.413(e)(1).

Pertinent to this issue, subsection (g) of 8§ 545.413
provi ded: “Use or nonuse of a safety belt is not admssible
evidence in a civil trial, other than a proceedi ng under Subtitle
A or B Title 5 Famly Code”. ld. at 8 545.413(g) (subsection
(g)) (enphasis added). In 2003, however, the Texas | egislature
repeal ed subsection (g). See Acts 11 June 2003, 78th Leg., ch.
204, § 8.01, 2003 Tex. Sess. Law Serv. 863 (Vernon 2003). In doing
so, the | egislature specified: subsection (g) is not applicable to
“action[s] filed on or after July 1, 2003. [But a]n action filed
before July 1, 2003, is governed by the law in effect imediately
before the change inlaw ... and that lawis continued in effect
for that purpose.” Acts 11 June 2003, 78th Leg., ch. 204, 8§
23.02(c), 2003 Tex. Sess. Law Serv. 898 (Vernon 2003).

As noted, this action was filed in May 2003, a few weeks
before the 1 July 2003 effective date for the repeal of subsection

(g). Inother words, its repeal is not applicable to this action.
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Accordi ngly, Texas statutory |aw proscribed the use of seatbelt
evi dence.

Nevert hel ess, Mack contends such evi dence should be admtted
because this action invol ves a secondary, not a primary, collision.
(A primary collision concerns injuries sustained in the collision
with another vehicle; a secondary collision concerns enhanced
injuries caused by a collision with the interior of the vehicle or
wWth an exterior object, if ejected.) This interpretation, Mack
clains, is in line with a Texas Court of Appeals decision that
seatbelt evidence is adm ssible in secondary-collision cases. See
Vasquez v. Hyundai Modtor Co., 119 S.W3d 848 (Tex. App. 2003) (en
banc) .

Mack notes subsection (g) was repeal ed only approxi mately one
month after the Hodges filed this action and well before they added
the defective-door-latch claim At the time of trial on that
claim according to Mack, the intent of the Texas |egislature was
to allow seatbelt evidence, particularly in a crashworthiness
action such as this. (Crashworthiness involves a claim that a
defect in the autonobile caused the plaintiff’s injuries, rather
than the underlying accident causing them) According to Mck
W t hout seatbelt evidence, the jury received a distorted view of
the evidence, especially in the |ight of the Hodges’ counsel’s

telling the jury: Hodges was ejected fromthe truck solely due to

17



the defective door latch; and he did nothing to contribute to his
i njuries.

In addition, Mack also clainms this circuit has affirned the
i ntroduction of such evidence under other States’ |aws, despite
statutory prohibition. Hermann v. GMCorp., 720 F.2d 414 (5th Cr.
1983) (Louisiana law). Finally, Mack insists it is sound public
policy to permt such evidence because federal |aw mandates truck
drivers’ wearing seatbelts.

Noting that, when they filed this action, subsection (g) was
effective, and remai ned effective for all actions filed prior to 1
July 2003, the Hodges contend the district court properly excluded
the seatbelt evidence because subsection (g) and Texas case | aw
mandate its prohibition. They maintain: under Texas | aw, seatbelt
evidence is adm ssible only under one rare exception —where the
plaintiff makes a product-liability claim against a seatbelt
manuf acturer alleging a defective restraint system and nust
i ntroduce evidence of his seatbelt use to prove causation. See
Bri dgestone/ Firestone, Inc. v. dyn-Jones, 878 S.W2d 132, 134-35
(Tex. 1994). During trial, the district court stated it had based
its eve-of-trial exclusion ruling on a simlar understandi ng of
Texas | aw it provided only “one statutory exception” to the
seat bel t - evi dence prohibition; and, unless that excepti on was net,

neither side could offer Hodges’ use or nonuse of his seatbelt.
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In addition, the Hodges claim had the district court allowed
seat belt evidence, they would have offered “substantial evidence”
that Hodges was belted at the tinme of the accident. I n that
regard, prior to settlenment of the seatbelt claim they contended
the seatbelt was defective because it becane unl atched during the
acci dent.

The Hodges al so insist Mack did not nake the required proffer
of its seatbelt evidence after it was excluded. See FED. R EviD.
103(a)(2). Mack did, however, do so at trial: an investigating
officer at the scene of the accident would have testified that
Hodges was not wearing his seatbelt at the tine of the accident.

For their final response, the Hodges dispute, on two bases,
Mack’ s claimthat subsection (g) is not applicable for secondary-
collision actions. First, the statute’s plain | anguage does not
support such an interpretation. Second, the statenent in Vasquez
t hat such evidence was never intended to be excluded for secondary
collisions is dicta, found in a footnote no |ess.

Evidentiary rulings are reviewed for an abuse of discretion.
E.g., United States v. Ragsdale, 426 F.3d 765, 774 (5th Cr. 2005),

cert. denied, 126 S. C. 1405 (2006); see Fep. R EviD. 1083. A

trial court “abuses its discretion if, inter alia, it bases its
deci sion on an error of |aw'. United States v. Smth, 417 F. 3d
483, 486-87 (5th Cr.), cert. denied, 126 S. C. 713 (2005). “If

this court finds an abuse of discretion in admtting or excluding
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evidence, this court wll reviewthe error under the harmnl ess error
doctrine, affirmng the judgnent, unless the ruling affected
substantial rights of the conplaining party.” Ragsdale, 426 F.3d
at 774-75 (internal citation and quotation narks omtted); see FED.
R EwviD. 103(a).

Subsection (g) is substantive, rather than procedural. See,
e.g., MIlbrand v. DainmlerChrysler Corp., 105 F.Supp.2d 601, 604
(E.D. Tex. 2000) (8 545.413(g) is a substantive |aw because it
falls under the Texas Transportation Code and is part of the sane
section mandating seatbelt use). Accordingly, we apply Texas | aw
ininterpreting it. |In doing so, we first determ ne whether it is
cl ear and unanbi guous. See A yn-Jones, 878 S.W2d at 133. If it
is unclear, we determne “whether ... any final decisions of the
[ Texas] Suprene Court are dispositive”. Centennial Ins. Co. v.
Ryder Truck Rental, Inc., 149 F.3d 378, 382 (5th CGr. 1998). If no
final disposition is directly on point, we nust make an “Erie-
guess”, predicting how that court would rule. 1d.; see also Am
Quar. & Liab. Ins. Co. v. 1906 Co., 129 F.3d 802, 807 (5th GCr.
1997). We nmake our forecast based on

(1) decisions of the [Texas] Suprene Court in
anal ogous <cases, (2) the rationales and
anal yses underlying |[Texas] Suprene Court
decisions on related issues, (3) dicta by the
[ Texas] Suprene Court, (4) lower state court
decisions, (5) the general rule on the
question, (6) the rulings of courts of other

states to which [Texas] courts |ook when
formul ati ng substantive law and (7) other
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avai |l abl e sources, such as treatises and | egal
comment ari es.

Centennial Ins. Co., 149 F.3d at 382.

Texas | aw mandat es drivers wear a seat belt. The statute “was
enacted to mandate the use of seat belts and to provide a crim nal
penalty for the failure to wear [one]”. dyn-Jones, 878 S.W2d at
134. The use, or nonuse, of a seatbelt’s not being allowed in
evidence in a civil trial was “to nake clear that the sole |egal
sanction for the failure to wear a seatbelt [was] the crimna
penalty provided by the statute and that the failure could not be
used against the injured person in a civil trial”. | d. As
di scussed infra, however, the Texas Suprene Court noted in dyn-
Jones: when viewed in the context of the entire statute, there is
“anbiguity about the legislature’s purpose”; this is because the
seat bel t-evidence prohibition for civil trials falls within the
crimnal penalties of the Texas Transportation Code, see id. at
133-34, an unlikely place for a provision that has been read to
have such an expansi ve scope.

In the Iight of that anmbiguity, we | ook to Texas Suprene Court
deci sions in anal ogous cases to determne the admssibility of
seatbelt evidence. In Pool v. Ford Motor Co., 715 S.W2d 629 (Tex.
1986), the Texas Suprene Court first addressed the adm ssibility of
seat belt evidence under subsection (g). Pool clainmed a defective

U-bolt in his autonobile s suspension system failed, causing an
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accident. Ford naintained Pool was contributorily negligent for
not wearing his seatbelt. The court held: as a matter of |aw,
plaintiffs “should not have the damages awarded to t hemreduced or
mtigated because of their failure to wear avail able seat belts”.
ld. at 633 (internal citations and quotations omtted). It noted
t hat the enactnment of subsection (g) was a ratification of a prior

Texas Suprenme Court decision, Carnation Co. v. Wng, 516 S.W2d 116

(Tex. 1974), and held: “[F]ailure to wear a seat belt is not any
evi dence of contributory negligence”. 1d. (enphasis added).

In 1994, however, in dyn-Jones, the Texas Suprene Court
created an exception to the strictures of subsection (g). dyn-

Jones clainmed her seatbelt and shoulder harness had been
defectively designed and/or manufactured. 878 S.W2d at 133. A
nmotion for summary judgenent against the claim was based on the
assertion that, wunder subsection (g), dyn-Jones could not
i ntroduce evi dence she was wearing her seatbelt at the tine of the
acci dent. Under this theory, however, as a matter of law, the
claimant coul d not prove the essential elenent of causation. The
trial court granted summary judgnent. |d. at 134.

In the internedi ate appellate court, dyn-Jones “contend| ed]
that the prohibition against the use of seat belt evidence [did]
not apply to products liability cases involving the crashwort hi ness
of an autonobile. Alternatively, she argue[d] that the statute

violate[d] the open courts provision of the Texas Constitution.”
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dyn-Jones v. Bridgestone/Firestone, Inc., 857 S.W2d 640, 642
(Tex. App. 1993) (enphasis added). As had the trial court, the
internmedi ate appellate court, held subsection (g) proscribed
adm ssion of such evidence. | d. It did so on concluding
subsection (g) is unanbi guous and “does not differentiate between
negli gence actions and products liability cases”. |Id.

On the other hand, relief was granted under the open-courts
provision of the Texas Constitution because subsection (g) “is
arbitrary and unreasonabl e i nsofar as it prohibits the introduction
of seat belt evidence in a crashworthiness case”. |d. at 643-644
(enphasis added). Earlier, the court noted: Crashworthiness has

been a recogni zed cause of action in Texas since” it was adopted by

the Texas Suprene Court in 1979. 1d. at 643. Mbreover, subsection

(g) “unreasonably denie[d] dyn-Jones ... redress for [her]
injuries”. 1d at 644. Therefore, subsection (g) “violate[d] the
open courts provision of the Texas Constitution”. |d.

The Texas Suprene Court affirnmed the internedi ate appellate
court, but did so on a statutory, not the constitutional, basis.
In beginning its analysis, it stated: “W nust initially determ ne
whet her [subsection (g)] actually precludes dyn-Jones from
offering evidence that she used her seat belt in this case.
Because we conclude that the legislature did not intend to bar use
of such evidence, we need not reach the posed constitutional

gquestion”. dyn-Jones, 878 S.W2d at 133 (enphasis added).
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In construing subsection (g), the court stated it could not

apply the usual rules of construction just to that subsection but

instead had to viewit inthe light of the entire statute. Id. It
then stated: “Wiile the context normally provides clarity ... here
it creates anbiguity about the legislature’'s purpose”. | d.

Therefore, it ruled it had to |ook beyond the |anguage in the
statute “to even determ ne the true purpose of the provision”. Id.
(enphasis in original).

Concerni ng subsection (g)’'s proscription against seatbelt
evi dence, the court stated the defendant

contends this sentence was i ntended to abolish
crashwort hi ness actions agai nst manufacturers

of seatbelts. If the legislature did so
intend, it seens wunlikely that it would
utilize a subsection of a traffic statute to
ef fect such a change. | nstead, read in the

context of the entire statute, we hold that

the legislature did not intend [subsection

(g)] to preclude evidence necessary to a cause

of action against a seat belt nmanufacturer for

injuries allegedly caused by a defective

seat bel t.
ld. at 134 (enphasis added). As it had in Pool, the court further
stated that subsection (g) was not intended “to forge newground in
tort law, but nerely to preserve the status quo [under Carnation]”.
| d. That status quo, pursuant to Carnation, was a defendant’s not
being “permtted to i ntroduce evidence of a plaintiff’s failure to

wear a seat belt as evidence of contributory negligence”. | d.

(enphasi s added).
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The dissent at 2 asserts “the Texas Suprene Court ... had an
excellent opportunity” in dyn-Jones to adopt the *“broad
crashwort hi ness exception” urged by Ayn-Jones in the internedi ate
appellate court for such cases, but declined to do so. Thi s
assertion overl ooks the proper, narrow basis on which the Texas
Suprene Court decided G yn-Jones. First, in deciding the case by
construing the statute, it was able to avoid the nore broad, open-
courts constitutional basis on which the internedi ate appellate
court decided the case. The Texas Suprene Court followed the
| ongst andi ng, prudential rule of not deciding constitutional issues
when the case can be resol ved on anot her basis.

It was that open-courts constitutional basis, properly avoided
by the Texas Suprene Court, that involved the crashworthiness
doctrine that was well-settled law in Texas. And, in construing
the statute, the Texas Suprene Court properly limted its holding
to the case before it —a plaintiff’s right to introduce seatbelt
evidence in a product-liability action against the seatbelt
manuf act ur er.

The Texas Suprene Court’s narrow holding in dyn-Jones
supports subsection (g)’s proscription not precluding the
i ntroduction of seatbelt evidence in the case at hand by Mack, the
defendant. The Texas Suprene Court held the proscription did not
bar all use of such evidence. On the other hand, contrary to the

dissent’s analysis, the Texas Suprene Court’s opinion can not be
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read as holding —or even suggesting — such evidence cannot be
i ntroduced by a defendant, such as Mack.

In 2003, Vasquez reiterated the holding in dyn-Jones that
subsection (g) was intended to preserve the status quo concerning
failure to wear a seatbelt not being contributory negligence. 1In
Vasquez, the parents of a child killed by a deploying air bag in an
aut onobi | e acci dent pursued a product-liability action against the
manuf acturer on a crashworthi ness theory. See Vasquez, 119 S. W 3d
at 850. Although the Texas Court of Appeals, en banc, decided the
case on ot her grounds, and therefore did not reach whet her seatbelt
evi dence should be allowed in civil trials, it nonethel ess noted:
the statute was never intended to exclude evidence of seatbelt use
in “secondary collision” cases; as in Vasquez, where the
functionality of the passenger’s passive restraint system (which
included the seatbelt) is at issue, seatbelt evidence is relevant
to proving causation and the ultimte effectiveness of the
restraint system and the manufacturer’s interest in offering
seatbelt evidence was not to mtigate the “product defendant’s
liability for damages, but [was] offered ... to support [its]
defense that the air bag, in conjunction with seatbelt use, was not
defective as designed”. 1d. at 850, n.2. (enphasis added).

In discussing the above dicta in Vasquez, the dissent at 2
states the seatbelt evidence in that case, which would have been

of fered by the defendant, was

26



arguably ... admssible wunder the Texas

Suprene Court’s exception in dyn-Jones

because the plaintiff alleged that the air bag

conponent of the restraint system was

defective. The defendant argued that the air

bag, when used with a seatbelt, was not

defective. So whether the seatbelt was in use

was certainly <closely related to the

plaintiff’s suit against the manufacturer of

the restraint systemand even nore relevant to

the air bag manufacturer’s defense.
Sinply put, this concession that seatbelt evidence would be
“arguably adm ssible” in Vasquez denonstrates why it is adm ssible
her e.

Just as the seatbelt and air bag were part of the restraint
systemin Vasquez, so are a seatbelt and door |atch each part of
the restraint systemhere. As noted, it is undisputed that, had
Hodges renmained in the cab, his injuries, if any, would have been
far | ess severe. The seat belt and door |atch are each part of the
systemfor keeping a driver in the truck’s cab in an accident.

In sum Pool and dyn-Jones, together with Vasquez, are
instructive. Subsection (g) prohibits the introduction of seatbelt
evidence to show the plaintiff was contributorily negligent. On
the other hand, in secondary—ollision product-liability actions,
such evidence nay be adm ssible to show, or, as in this action
rebut, the essential element of causation. Seatbelt evidence was
necessary for Mack to rebut the essential elenent of causation —

whet her its door latch was the proximate cause of Hodges’ injuries

— and, wultimately, to defeat a crashworthiness claim Such
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evidence is not prohibited by subsection (g). Arguably, this is
al so denonstrated by the repeal of subsection (g), even though that
subsection applies here.

Therefore, the district court abused its discretion when it
categorically excluded seatbelt evidence. Needless to say, this
error was not harm ess. Therefore, a newtrial is required.

C.

On several bases, ABF challenges the district court’s
di sbursenent of the settlenment funds from Indiana MIls (the
seat belt manufacturer). As noted, ABF, Hodges' enployer, is a
certified self-insured under Texas’ workers’ -conpensation |laws. It
began paying such benefits to Hodges after the accident and
intervened in this action to protect its subrogation rights. At
the tine it intervened, it had al ready pai d Hodges over $500, 000 in
benefits.

Post-trial, in Novenber 2004, ABF noved for disbursenent of
the $1.4 mllion settlenent. That Decenber, it noved for an
evidentiary hearing regarding its workers’'-conpensation |lien,
attorney’ s fees and expenses, and credit and of fset against future
benefits. The hearing was held on 21 Decenber. By order the next
day, wthout providing its reasons for doing so, the court
di sbursed the settlenent funds in the follow ng anounts: ABF
received $187,709.67; Janes Hodges, $512,290.33; and Beverly

Hodges, $700, 000.
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1

Texas | aw provides: “The net anmount recovered by a cl ai mant
in a third-party action shall be used to reinburse the insurance
carrier for benefits ... that have been paid for the conpensable
injury”. TEX. LAB. CobE ANN. 8 417.002(a). According to the
pretrial settlenment agreenent between t he Hodges and I ndiana M 1|1 s,
$ 1.4 mllion was to be distributed equally between Janes and
Beverly Hodges. ABF clains that apportionnent schene inproperly
reduced its reinbursenent, pursuant to 8§ 417.002(a), for past
benefits paid to Hodges.

“[T] he proper division of a settlenent between beneficiaries
and non-beneficiaries presents an issue for the trier of fact based

on the relative nerits and worth of the clains involved.” United

States Fire Ins. Co. v. Hernandez, 918 S.W2d 576, 579 (Tex. App.

1996) . Because the district court was the trier of fact in
apportioning the settlenent, we review for clear error. FED. R
Cv. P. 52(a).

Vel | -settled Texas |aw provides: a “workers’ conpensation

carrier has a statutory right to reinbursenent from the first
nmoni es paid to aninjured enployee ... by athird-party tortfeasor,
up to the anmount of conpensation paid, and can recover the anount
fromthe enployee or the third-party tortfeasor”. Hernandez, 918
S.W2d at 578 (citing TeEx. LAB. CobE ANN. 88 417.001, 417.002);

Argonaut Ins. Co. v. Baker, 87 S.W3d 526, 530 (Tex. 2002). An
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i njured enpl oyee does not have any right to receive paynent from
that tortfeasor until the carrier has been paid in full. Tex.
Workers’ Conp. Ins. Fund v. Travis, 912 S.W2d 895, 897-98 (Tex.

App. 1995). The carrier only has rights, however, “over that

portion of an award or settlenent which represents ... a workers’
conpensation beneficiary[’s interest]”. Hernandez, 918 S.W2d at
579.

It is also well settled that “[t]he carrier’s right to reduce

its liability from a paynent of a third-party nust not be
conprom sed”. 1d. at 578 (enphasis added). A trial court cannot
arbitrarily conprom se this right by structuring the settlenent “so
that a non-beneficiary recovers, but a beneficiary does not”. |Id.

at 579.

Accordingly, at issue is whether the allocation of half of the
Indiana MIls settlenent to Beverly Hodges, a non-beneficiary,
i nproperly conprom sed ABF s subrogation rights. ABF contends: at
the evidentiary hearing, the district court erroneously inposed on
it the burden to show the settlenent was an attenpt to “settle
around” ABF' s lien; and, because, unlike her husband, the jury
found Beverly Hodges was not entitled to any danages, it was error
to approve a settlenent schene awardi ng her $700,000. The Hodges
respond: the court correctly found the settlenent was not an
attenpt to settle around ABF' s |ien; and Beverly Hodges’ award of

$700,000 fromthe settlenent was fair and reasonabl e.
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Qur review of the 21 Decenber evidentiary-hearing record
reveals the district court did place an inproper burden on ABF to
prove that, at settlenent, the Hodges and Indiana MIls intended to
structure it to circunvent ABF' s |ien. The court began the hearing
by stating: “I"'m nore interested in [whether] the settlenent
agreenents between the [Hodges and Indiana MIls were] an attenpt
to settle around [ ABF s] worker’s conpensation carrier’s lien”. It
then asked ABF: “What proof do you have that at the tine that
settlenent was nmade[, it] was an attenpt to settle around [ ABF s]
lien?” When ABF responded that the court should | ook to the effect

of the apportionnent, rather than the parties’ intent, the court

replied:
But, I’'mtrying to get at what you would tel
me that | can hang ny hat on as a Judge to say
that | find as a fact, that the settlenent

agreenent at the tinme [it was] entered into

: was an attenpt to settle around a worker’s

conpensation lien, and [to] deny [ABF its]

rights to [its] full recovery of [its] lien?
(Enmphasi s added.)

The court’s inquiries regarding intent were msdirected.
Under Texas |law, the effect of the apportionnent, not the settling
parties’ intent at the tinme of settlenent, is the controlling
factor when determ ning whether the settlenent conprom sed ABF s
lien. Hernandez, 918 S.W2d at 579 (“[A settlenent] is not binding

upon the carrier for purposes of recovery of its subrogation

interest, regardless of the settling parties’ intent, if the effect
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of the apportionnent is to circunvent the statute and to conproni se
the carrier’'s right to subrogation.” (enphasis added)); Travis,
912 S.W2d at 898 (“It is not the intent of the apportionnent, but
the effect of the apportionnent, that is the determning factor.”
(enphasi s added)).

Accordingly, on remand, the district court is to reconsider
t he reasonabl eness and fairness of Beverly Hodges’ apportionnent
anount by exam ni ng whether the effect of the settl enent agreenent
conprom ses ABF' s lien. This remand nekes it unnecessary to
consi der any of ABF s renai ni ng contentions on this appoi ntnent - of -
settlenment point, including its assertion, for which it cites no
authority, that the verdict should control that apportionnent.

2.

ABF al so clains the district court erredin: (1) awarding the
Hodges’ counsel attorney’s fees out of ABF s subrogation recovery;
(2) calculating the amobunt of litigation expenses to be deducted
from that recovery; and (3) calculating ABF s right to future
credit. Such rulings are reviewed for an abuse of discretion. See
Hartford Accident & Indem Co. v. Buckland, 882 S.W2d 440, 447
(Tex. App. 1994).

a.

As a certified self-insurer, ABF is an “[i]nsurance carrier”

(carrier) under the Texas workers’ conpensation |aws. Tex. LAB. Copbe

ANN 8§ 401.011(27)(B) (defining “carrier” to include “a certified
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self-insurer for workers’ conpensation insurance”). Section
417. 003 of the Texas Labor Code provides for attorney’'s fees for
representation of a carrier’s interest in a third-party action

The district court awarded Hodges’ counsel attorney’ s fees under
subsection (a) of that statute, which states:

An insurance carrier whose interest is not
actively represented by an attorney in a
third-party action shall pay a fee to an
attorney representing the claimant in the
anount agreed on between the attorney and the

i nsurance carrier. In the absence of an
agreenent, the court shall award to the
attorney payable out of the insurance

carrier’s recovery:
(1) a reasonable fee for recovery of the
i nsurance carrier’s interest that may not
exceed one-third of the insurance
carrier’s recovery; and
(2) a proportionate share of expenses.
TEX. LaB. CobE ANN. 8 417.003(a) (enphasis added).

To det er m ne whet her Hodges’ counsel is due such fees, we nust
first decide whether ABF actively represented its own interest in
obt ai ning recovery from Mack and Indiana MIIs. (ABF clainms it
shoul d have been awarded attorney’s fees pursuant to 8§ 417.003(c)
(awarding attorney’'s fees where carrier is actively represented).
In short, the applicability of subsection (c) versus subsection (a)
turns on whether ABF actively represented its own interests.) An
attorney engages in active representation in a third-party action

by “tak[ing] steps, adequate when neasured by the difficulty of the

case, toward prosecuting the clainf. Buckland, 882 S.W2d at 447.
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Active representation requires nore than filing pl eadi ngs asserting
the carrier’s subrogation interest. See Hartford Ins. Co. .
Branton & Mendel sohn, Inc., 670 S.W2d 699, 702 (Tex. App. 1984).

Buckl and affirnmed the trial court’s finding the carrier’s
counsel did not “actively represent” its interest. Buckland, 882
S.W2d at 447. The court noted the carrier filed only four papers
— “Its pleainintervention, its anended plea in intervention, its
nmotion for summary judgnent, and its notion for reconsideration and
motion for summary judgnment seeking declaratory relief”. | d.
Al t hough the carrier’s counsel reviewed the claimant’s conpensati on
file and provided a summary of his nedical bills, it “did not
generate or send any witten discovery or take any depositions in
the case”. |1d. Furthernore, counsel did not: participate in the
hearings; assist in hiring experts; or share in any of the
litigation expenses. |d. Accordingly, the court held the tria
court abused its discretion in awarding the clainmant’s attorney
one-third of the carrier’s subrogation recovery. |d.

On the other hand, Brandon v. Am Sterilizer Co., 880 S.W2d
488, 496 (Tex. App. 1994), affirnmed the trial court’s finding the
carrier “actively participated” in obtaining its recovery. There,
its counsel played an active role by, inter alia: at t endi ng
depositions and responding to time-consum ng di scovery requests;
arranging for evidence to be examned by various experts; and
ultimately reaching a settlenent agreenent before trial wth the
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defendant as to its subrogation claim Id. (“[T]he controlling
factor is not who aided in [plaintiff’s] recovery, but rather who
aided in [the carrier’s] recovery.”).

ABF clains it actively represented its own interest in
recovery by filing: a notion to intervene and brief in support,
pretrial disclosures, a conplaint in intervention, and various
ot her notions and papers. Although it admts the Hodges' counsel
took the | ead i n negotiating the settlenment with Indiana MI1ls, ABF
points to its participation in two prior nediations, which it
contends ultimately culmnated in the settlenent. Finally, ABF
clains to have participated at trial by establishing the anount of
wor ker s’ - conpensati on benefits Hodges had recei ved from ABF.

ABF did not intervene in this action until 15 June 2004, over
one year after it was filed and by which point a | arge portion of
the discovery had been conpleted and the 18 My 2004 Daubert
hearing had been held and ruled upon. ABF’ s participation was
limted primarily to filing notions and briefs to protect its
subrogation interest. Although it clains to have established at
trial the anobunt of workers’-conpensation benefits it had paid, the
record is void of any participation by ABF at trial. Rather, the
anount of ABF' s |ien had been stipulated before trial. Finally,
ABF does not claim to have been present when the settlenent

agreenent between the Hodges and Indiana MIIls was reached.
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“By enacting section 417.003, the legislature intended to
conpensate claimants who perform work for the benefit of a
subrogated insurance carrier and to prohibit the worker’s
conpensation carrier fromobtaining a ‘freeride’ fromthe efforts
of the claimant’s attorney.” Caesar v. Bohacek, 176 S.W3d 282,
285 (Tex. App. 2004) (internal citation omtted). ABF benefitted
fromthe efforts of the Hodges’ counsel. Therefore, the court did
not abuse its discretion in proceeding under § 417.003(a).
Li kewi se, it was not an abuse of discretion to charge ABF one-third
of those fees, as authorized by 8§ 417.003(a). See Branton &
Mendel sohn, Inc., 670 S.W2d at 704 (stating that, when determ ni ng
the amount of attorney’s fees owed by the insurer, the court
“should take into account the benefit to the insurer” (enphasis
added)) .

b.

Pursuant to 8§ 417.003(a), ABF also clains the district court
erred in calculating the anpunt of Ilitigation expenses to be
deducted from its subrogation recovery. TeEXx. LaB. CopE ANN. 8
417.003(a)(2) (authorizing a court to award “out of the insurance
carrier’s recovery ... a proportionate share of expenses”). I n
calculating ABF' s proportionate share of expenses, the court
determ ned Hodges’ total recovery was the pretrial settlenent
amount of $750, 000, which reflects his settlements with Indiana

MIls and the 16-year-old driver. For that calculation, the
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district court did not include the jury verdict for Hodges. Under
the district court’s calculations, ABF s |lien of $577,213.83 (for
its conpensation paynents to Hodges) conprised 76% of the tota

$750, 000 settlement amount; and, on that basis, ABF s pro-rata
share of the litigation expenses was 76%

ABF cont ends: had the court instead considered both the
settlenment and the judgenent against Mack, its proportional share
of litigation expenses would be nmuch |ower. Restated, ABF clains
t he judgnent agai nst Mack shoul d have been consi dered, along with
the pretrial settlenment of $750,000. On that basis, it asserts its
lien of $577,213. 83 woul d have conprised only a snall percentage of
the total anobunt Hodges was to have recovered (prior to our
vacating the judgnent).

On remand, when determning the total anmount recovered by
Hodges for wuse in calculating ABF s pro-rata share of Hodges
litigation costs, the district court should consider any verdict.
For exanpl e, a substantial part of the Hodges’ litigation expenses,
which at the date of the Indiana MIls settlenent totaled
$372, 220. 37, were expended not only in reaching a settlenment with
Indiana MIIls, but also in obtaining the nowvacated nmulti-mllion
dol Il ar verdict agai nst Mack. |ndeed, Hodges' counsel testified at
the 21 Decenber ABF subrogation-claimevidentiary hearing that it

was inpossible to separate the litigation expenses between the
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cl ai s agai nst Mack and those against Indiana MIIls, because “nmany
of the sane experts work[ed] on both defects”.

Therefore, followng the newtrial, the district court is to
consider both the total pretrial settlenent anount it determ nes on
remand i s due Hodges and any verdict in determning ABF s pro-rata
share of litigation expenses. In doing so, it is to state its
underlying reasons for that ruling.

C.

Finally, ABF contends the district court erred in calculating
its right to a future credit. As discussed, “[t]he net anount
recovered by a claimant in a third-party action shall be used to
rei mourse the insurance carrier for benefits, including nedica
benefits, that have been paid for the conpensable injury”. TEX
LaB. CooE ANN. 8 417.002(a). Subsection (b) provides: “Any anount
recovered that exceeds the anmount of reinbursenent required [by 8§
417.002(a)] shall be treated as an advance agai nst future benefits”
(future credit). I1d. 8 417.002(b).

The $1.4 mllion settlenment, when conbined with the verdict,
awar ded benefits in excess of ABF s subrogation lien at the tinme of
trial. ABF contests the district court’s calculation of credits,
pursuant to 8 417.002(b), against future benefits it owes Hodges.
Needl ess to say, because we remand for new proceedi ngs, we need not

decide this issue. On remand, for any future-credit allocation,
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the district court is to state its underlying reasons for that
determ nati on.
L1,

For the foregoing reasons, the judgnent as to Mack and the
order as to ABF' s subrogation anount are VACATED and this natter is
REMANDED for a newtrial and ot her proceedings, all consistent with
t hi s opinion.

VACATED AND REMANDED
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W EUGENE DAVI S, Dissenting

| agree with the resolution of all the issues in the
majority’s well-witten opinion except for its treatnment of the
seat belt issue.

| start with the plain | anguage of the Texas statute: “Use
or non-use of a safety belt is not adm ssible evidence in a civil
trial .7 Tex. Transp. Code 8§ 545.413(g). Wen we |look to
Texas Suprene Court case |law for exceptions to this broad rule,
we find only one narrowmy drawn exception in a case brought by an
occupant of a vehicle against a seat belt manufacturer. The
seat belt manufacturer sought to exclude evidence proffered by
the plaintiff that she had her seat belt on. The Texas Suprene
Court held that: “the legislature did not intend section 107C(j)
to preclude evidence necessary to a cause of action against a

seat belt manufacturer for injuries allegedly caused by a

defective seat belt.” Bridgestone/Firestone, Inc. v. dyn-Jones,

878 S.W2d 132, 134 (Tex. 1994). Wen this case was before the
Texas Court of Internediate Appeals, the plaintiff, dyn-Jones,
argued that an exception should be made to the statute for crash-
wor t hi ness cases and the court declined to adopt this broad

exception. dyn-Jones v. Bridgestone/Firestone, Inc., 857 S.W2d

640, 642 (Tex. C. App. 1993). The Texas Suprene Court al so

declined to adopt this broad exception. As a practical matter,
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in crash-worthiness cases where an injured occupant of a vehicle
sues various manufacturers of conponent parts of the vehicle, the
exception to the statute created by the mgjority would all ow the
evidence to be admtted in alnost all crash-worthiness cases
because causation is invariably at issue. |If the Texas Suprene
Court wanted to create such a broad exception, it had an
excel l ent opportunity to do so and declined the invitation.

Support for the exception to the non-admssibility of use or
non use of a seatbelt the majority creates rests entirely on

dicta in a footnote in a single internedi ate Texas Court of

Appeal s deci sion, Vasquez v. Hyundai Mdtor Co., 119 S. W 3d 848,
851 n. 2 (Tex. C&. App. 2003). For a nunber of reasons this is a
sl ender reed to support an exception to an exceedingly clear
statute. First, the Vasquez court expressly declined to reach
the adm ssibility of the seat belt evidence. Also, arguably, the
evi dence was adm ssi bl e under the Texas Suprenme Court’s exception

in @dyn-Jones because the plaintiff alleged that the air bag

conponent of the restraint systemwas defective. The defendant
argued that the air bag, when used with a seatbelt, was not
defective. So whether the seatbelt was in use was certainly
closely related to the plaintiff’s suit against the manufacturer
of the restraint systemand even nore relevant to the air bag

manuf acturer’ s def ense.
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In short, the passing reference in the Vasquez decision is
not enough for nme to avoid the plain | anguage of the statute.
see nothing about the dicta in this factually dissimlar case or
its reasoning that suggests that the Texas Suprenme Court would
create such a broad exception, particularly since the Suprene
Court declined to do so when it had the opportunity.

For these reasons | respectfully dissent fromthe grant of a

new trial.
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