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Appeal fromthe United States District Court
for the Eastern District of Texas
USDC No. 4:04-CR-101

Bef ore H G3 NBOTHAM BENAVIDES, and DENNI'S, G rcuit Judges.
PER CURI AM *

Lerry Kehi nde Akinsuroju appeals his jury-trial conviction
and sentence on five counts of enbezzlenent of United States nai
by a postal enployee, in violation of 18 U S.C. §8 1709. On
appeal , Akinsuroju challenges the sufficiency of the evidence
supporting his conviction. He argues that the Governnent failed
to prove beyond a reasonabl e doubt that he intended to enbezzle
United States mail. Akinsuroju noved for a judgnent of acquittal

at the close of the Governnent’s case, but failed to renew the

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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nmotion at the close of the evidence. Accordingly, our reviewis
limted to whether his conviction resulted in a manifest

m scarriage of justice. United States v. Inocencio, 40 F.3d 716,

724 (5th Cr. 1994). Such a mscarriage would exist only “if the
record is devoid of evidence pointing to guilt, or . . . because
the evidence on a key el enent of the offense was so tenuous that
a conviction would be shocking.” 1d. (citations omtted).
“[T] he evidence . . . nust be considered in the |Iight nost
favorable to the governnent, giving the governnent the benefit of
all reasonable inferences and credibility choices.” |I|d.

To obtain a conviction for enbezzlenment of mail, the
Gover nnment nust prove beyond a reasonable doubt that: (1) the
def endant was an enpl oyee of the United States Postal Service at
the time of the offense, (2) an article intended to be conveyed
by mail cane into the defendant’s possession in the course of the
defendant’s duties as a Postal Service enpl oyee, and (3) the

def endant enbezzled the article of muil. United States v.

Roberson, 650 F.2d 84, 87 (5th Gr. 1981), abrogated on other

grounds, United States v. Corral -Franco, 848 F.2d 536, 541 (5th

Cir. 1988).

According to the evidence adduced at trial, AKinsuroju was
enpl oyed as a postal carrier with the United States Postal
Service in Plano, Texas, at the tine of his arrest. He was
observed by Postal |nspection Service agents taking nmail fromhis

postal vehicle and placing it inside the trunk of his personal
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vehicle. Wen confronted by the agents, Akinsuroju admtted to
having stolen many itens on a routine basis fromthe
undel i verabl e bul k busi ness mail bin. Testinony confirned that
mai | found in Akinsuroju' s trunk was properly post-marked, was
intended to be conveyed by nmail, and was entrusted to AKinsuroju
for delivery. Contrary to Akinsuroju’'s claim the Governnment
proved that he intended to enbezzle nmail when it presented
testinony that Akinsuroju admtted to stealing the itens found in
his vehicle and initialed each itemthat he had stol en.

The evidence clearly establishes that Akinsuroju’s
conviction was not a nmanifest mscarriage of justice. See
| nocencio, 40 F.3d at 724. In fact, viewed in the |ight nost
favorable to the prosecution, any rational trier of fact could
have found the essential elenents of the crinme beyond a

reasonabl e doubt. Jackson v. Virginia, 443 U S. at 319.

Aki nsuroj u next argues that the district court clearly erred
by increasing his base offense | evel by four |evels pursuant to
US S G 8 2Bl.1(b)(2)(B) because his offense involved a specific
nunmber of mail itens enbezzled fromspecific victins and thus the
underlying reasons for presuming that his offense involved at
| east 50 victinms--unique problens of proof--did not exist.

Section 2Bl1.1(b)(2)(B) provides for a four-I|evel enhancenent
where a defendant is convicted of an enbezzl enent offense
i nvol ving 50 or nore victins. Because of the unique problens of

proof, the difficult-to-quantify non-nonetary | osses, and the
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i nportance of maintaining the integrity of the United States
mai |, the Quideline includes a special provision for cases

i nvol ving the taking of undelivered United States mail froma
United States Postal Service delivery vehicle. § 2Bl1.1(b)(2)(B),
coment. (n.4(C) (i), (ii)(1)). That application note provides
that the of fense shall be considered to have involved at |east 50
victins.

After the Suprenme Court’s ruling in United States v. Booker,

543 U.S. 220 (2005), we continue to review the district court’s
application of the guidelines de novo and its factual findings

for clear error. United States v. Villegas, 404 F. 3d 355, 361-62

(5th Gr. 2005); United States v. Villanueva, 408 F.3d 193, 203 &

n.9 (5th Gr. 2005), cert. denied, 126 S. C. 268 (2005. A
district court’s determ nation of what constitutes rel evant
conduct for sentencing purposes is a factual finding. United

States v. Buck, 324 F.3d 786, 796 (5th Gr. 2003). |If a factual

finding is plausible in light of the record as a whole, there is

no clear error. United States v. Parker, 133 F.3d 322, 330 (5th

Cr. 1998).

Aki nsuroju was assigned to Rural Route 62 in June 2001, and
delivered mail on the route until his arrest on February 10,
2004. During that tinme, the postal service received nunerous
conplaints fromthe residents living on AKinsuroju s route. He
admtted to stealing mail itens on a routine basis. It is

pl ausi bl e that, during the two years and ei ght nonths that
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Aki nsuroju was assigned to Rural Route 62, he enbezzled mail from
at least 50 victins, and the district court’s finding to that
effect is not clearly erroneous. Moreover, the plain | anguage of
the commentary requires the application of the guideline when
United States mail is taken froma postal service vehicle.

Accordi ngly, Akinsuroju' s argunent |acks nmerit. Hi's conviction

and sent ence are AFFI RVED



