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Before KING DAVIS and BARKSDALE, Circuit Judges.
KING Circuit Judge:

Def endant - appel | ant Andre Davis appeal s his enhanced
sentence, arguing that (1) his prior convictions for robbery
under Texas Penal Code 8§ 29.02 do not qualify as violent felonies
under the Arnmed Career Crimnal Act, 18 U S.C. § 924(e), and
(2) the district court violated the Sixth Amendnent by
determ ning certain sentencing facts. For the follow ng reasons,
we AFFI RM

| . FACTUAL AND PROCEDURAL BACKGROUND

Def endant - appel | ant Andre Davis pleaded guilty to one count
of possession of a firearmby a convicted felon, in violation of
18 U.S.C. 8 922(g)(1). This possession conviction arose out of
robberies commtted on Cctober 3 and Cctober 4, 2004. The

district court sentenced Davis under the 2004 version of the
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United States Sentencing Cuidelines (the “Sentencing Guidelines”)
on May 6, 2005. The district court adopted the reconmendations
fromthe presentence investigation report (“PSR’).

The district court classified Davis’s three prior robbery
convi ctions under Texas Penal Code § 29.02 as violent felonies
and subjected himto an enhanced sentence under the Arned Career
Crimnal Act (“ACCA"), 18 U.S.C. 8 924(e)(1).! Because the
instant firearm possession offense was in connection with a
robbery, Davis's offense level was thirty-four. U S. SENTENC NG
QUIDELINES MaNnuAL 8§ 4B1.4(b)(3)(A). After factoring in a three-
| evel reduction for acceptance of responsibility, his total
of fense level was thirty-one. |In contrast, if Davis’'s sentence
had not been enhanced under the ACCA, his total offense |evel
woul d have been twenty-five.

Davis’s offense level of thirty-one, conbined with his
crimnal history category of VI, resulted in a guideline

i nprisonnment range of 188 to 235 nonths. The district court

1 The ACCA provides that

In the case of a person who violates
section 922(g) of this title and has three
previ ous convi ctions by any court referred
to in section 922(g)(1) of this title for
a violent felony or a serious drug
of fense, or both, commtted on occasions
different from one another, such person
shall be fined under this title and
i nprisoned not less than fifteen years,
and notw t hst andi ng any ot her provi si on of
the law, the court shall not suspend the
sentence of, or grant a probationary
sentence to, such person with respect to
convi ction under section 922(q).

18 U.S.C. 8 924(e)(1). Section 4Bl1l.4 of the Sentencing
Gui delines inplenents the ACCA
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sentenced Davis to 188 nonths of inprisonnent (slightly nore than
the fifteen year mnimumrequired by the ACCA) and three years of
supervi sed rel ease and i nposed a $100 speci al assessnment. Davis
filed a tinely notice of appeal.
1. VIOLENT FELONY ENHANCEMENT

Davis first argues that the district court erred in
enhanci ng his sentence because his prior robbery convictions do
not constitute violent felonies under the ACCA. Because Davis
rai sed no objection to the enhancenent in the district court, we

review for plain error. See United States v. Ochoa-Cruz, 442

F.3d 865, 866 (5th Gr. 2006). Under this standard, “we may
reverse only if ‘(1) there was error, (2) the error was clear and
obvious, and (3) the error affected [the defendant’s] substanti al

rights. See United States v. Garcia Abrego, 141 F.3d 142, 165

(5th Gr. 1998) (quoting United States v. Dupre, 117 F.3d 810,

817 (5th Cr. 1997)); Feb. R CRM P. 52(b). Even if these
criteria are satisfied, reversal is discretionary; generally, we
wll reverse only if we conclude that “the error seriously
affects the fairness, integrity or public reputation of judicial

proceedings.” United States v. O ano, 507 U S 725, 736 (1993)

(quotation marks and brackets omtted) (quoting United States v.

Atkinson, 297 U S. 157, 160 (1936)); Garcia Abrego, 141 F.3d at

166. The plain or obvious nature of the error is determ ned by
the law as it exists at the tinme of appellate review, rather than

at the tinme of the district court’s ruling. Johnson v. United

States, 520 U. S. 461, 468 (1997).

Under the first step of plain-error review, we consider
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whet her the court erred by enhancing Davis’'s sentence under the
ACCA. Accordingly, we nmust determ ne whether a robbery under
8§ 29.02(a) qualifies as a violent felony under the ACCA. The
ACCA defines a violent felony as any crinme punishable by a term
of i nprisonnent exceedi ng one year that
(i) has as an elenent the use, attenpted use,
or threatened use of physical force against
t he person of another; or
(ii) is burglary, ar son, or extortion,
i nvol ves use of explosives, or otherw se
i nvol ves conduct that presents a serious
potential risk of physical injury to another.
8§ 924(e)(2)(B). Cdause (i), is known as the force clause. The
portion of clause (ii) following the enunerated offenses is
known as the residual clause.?
Davis’s three prior robbery convictions were all under the
foll ow ng Texas robbery statute:
(a) A person who conmts an offense if, in
t he course of commtting theft as defined in
Chapter 31 and with intent to obtain or
mai ntain control of the property, he:
(D intentionally, know ngly, or
recklessly causes bodily injury to
anot her; or
(2) intentionally or know ngly threatens
or places another in fear of 1inmm nent
bodily injury or death.
Tex. PeEN. CobE ANN. § 29. 02.
When cl assifying a prior offense for enhancenent purposes,
we enploy a categorical approach and |ook to the statutory

definition of the prior offense rather than the defendant’s

2 The residual clause is also referred to by this circuit
as the O herwse Clause. See, e.qg., United States v. Montgonery,
402 F. 3d 482, 486-87 (5th G r. 2005).
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underlying conduct. Shepard v. United States, 544 U S. 13, 17

(2005); Taylor v. United States, 495 U S. 575, 600 (1990).

When determ ning whether a prior conviction satisfies the
resi dual clause, we consider “whether the elenents of the
of fense are of the type that would justify its inclusion within
[that] provision without inquiring into the specific conduct of

this particular offender.” Janes v. United States, 127 S. C

1586, 1594 (2007). Because we cannot | ook to the particul ar
facts of this case, Davis’'s contention that his particul ar
convictions do not qualify as violent fel onies because he

commtted unarned robberies fails. See Taylor, 495 U. S. at 600.

The test articulated by Janes for determ ning whether an
offense falls within the residual clause is “whether the conduct
enconpassed by the elenents of the offense, in the ordinary
case, presents a serious potential risk of injury to another.”

127 S.Ct. at 1597.°% The way in which the Court applied this

3 The Court noted that:

One can always hypothesize unusual cases in
whi ch even a prototypically violent crinme m ght
not present a genuine risk of injury-for
exanple, an attenpted nurder where the gun,
unbeknownst to the shooter, had no bullets, see
United States v. Thomms, 361 F.3d 653, 659
(CADC 2004). O, to take an exanple from
the offenses specifically enunerated in
8§ 924(e)(2)(B)(ii), one could imgine an
extortion schene where an anonynous bl ackmai | er
threatens to release enbarrassing personal
information about the victim unless he is
mai | ed regul ar paynents. In both cases, the
risk of physical injury to another approaches
zero. But that does not nean that the of fenses
of att enpt ed mur der or extortion are
categorically nonviol ent.

Janes, 127 S.Ct. at 1597.
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test is instructive. The Court exam ned whether a conviction
under a Florida attenpted burglary statute which required “overt
conduct directed toward unlawfully entering or remaining in a
dwelling, with the intent to commit a felony therein, [was]
‘conduct that presents a serious potential risk of physical
injury to another.’” 1d. at *8.  The Suprene Court observed that
“[t]he specific offenses enunerated in clause (ii) provide one
basel i ne from which to neasure” whether other offenses fit
wthin the residual clause. 1d. It conpared the risk posed by
attenpted burglary to that of conpleted burglary, “its closest
anal og anong the enunerated offenses.” |d. The Court
recogni zed that the main risk of burglary arises “fromthe
possibility of a face-to-face confrontation between the burglar
and a third party . . . who [cane] to investigate” and held that
attenpted burglary under the Florida statute, which required
overt conduct directed toward unlawfully entering or remaining
inadwlling, with the intent to commit a felony therein, posed
asimlar risk. 1d. “Interrupting an intruder at the doorstep
whil e the woul d-be burglar is attenpting a break-in creates a
risk of violent confrontation conparable to that posed by
finding himinside the structure itself.” |d.

The enunerated offenses in clause (ii) of 8§ 924(e)(2)(B)
however, nerely provide a starting point in the inquiry of
whet her there is a serious risk for physical injury. “Nothing
in the | anguage of 8§ 924(e)(2)(B)(ii) rules out the possibility
that an offense may present ‘a serious risk of physical injury

to another’ w thout presenting as great a risk as any of the
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enunerated offenses.” |d. at *11.

As instructed by the Suprene Court, we |ook to the elenents
of the Texas robbery statute and ask whet her the conduct
enconpassed by those elenents, in the ordinary case, presents a
serious potential risk of injury to another. The el enents of
robbery are: (1) a person, (2) in the course of commtting
theft, (3) with the intent to obtain or maintain control of
property, (4) intentionally, know ngly, or recklessly causes
bodily injury to another, or (5) intentionally or know ngly
threatens or places another in fear of immnent bodily injury or

death. Tex. PeN. CobE ANN. § 29.02; Nelson v. State, 848 S. W 2d

126, 131 (Tex. Crim App. 1992); Castillo v. State, 865 S. W 2d

89, 92 (Tex. App.-Corpus Christi 1993, no pet.). The defining
feature of robbery under the Texas statute is the actual or

t hr eat ened assaul ti ve conduct. See Purser v. State, 902 S. W2d

641, 647 (Tex. App.-El Paso 1995, pet. ref’d) (stating “[t]he

gravanen of robbery is the assaultive conduct, and not the

theft.”). The theft need not even be conpl eted because the “in
the course of commtting theft” elenent allows conduct “which
occurs in an attenpt to conmmt, during conmm ssion, or in
imediate flight after the attenpt or conm ssion of theft” to
constitute robbery. 1d. Robbery nmay al so be conpl eted w thout
a weapon. |d. Texas courts have held that the statenent “I’ve

got a gun” - even if false - satisfies the requirenent to
threaten or place in fear of immnent bodily injury or death.

Robi nson v. State, 817 S.W2d 822, 824 (Tex. App.-Fort Wrth

1991, pet. ref’d).



No. 03-10415
- 8-

To commt robbery, an individual nmust interact with the
victimin order to cause bodily injury or place the victimin
fear of it. See Tex. PEN. CooE ANN. 8 29.02.4 Such interaction to
take another’s property creates a serious potential risk of a
violent confrontation between the robber and the victim This
inturn, in the ordinary case, presents a serious potential risk
of physical injury to another.?®

Davi s argues that because conviction under the statute does
not require the use of a weapon, the inherent danger to another
in an unarned robbery is not so great as to satisfy the residual

cl ause. He contrasts the instant case with United States v.

Stapl eton, 440 F.3d 700, 703 (5th Cr.), cert. denied, 126 S

Ct. 2913 (2006), in which this court held that the of fense of
fal se inprisonnent with a dangerous weapon under Loui siana | aw
constitutes a violent felony under the residual clause. In
Stapl eton, the court focused on the “heightened |ikelihood of
violence in the interaction between the offender and the
victimor others” associated with a dangerous weapon. 1d.
Even when the robber has no weapon, the very real
possibility of confrontation between the robber and victim
creates a serious potential risk of injury. Davis' s argunent

that the presence of a weapon is the defining factor for violent

4 Bodily injury is defined as “physical pain, illness, or
any inpairnment of physical condition.” Tex. PeN. CoDE ANN.
8§ 1.07(a)(8).

5> As noted in Janes, the categorical approach does not
require that “every conceivable factual offense covered by a
statute nust necessarily present a serious potential risk of
injury before the offense can be deened a violent felony.” 127
S.Ct. at 1597.
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felonies is undercut by Janes itself (in which the use or
absence of a weapon was irrelevant) and by other cases in which
t he absence of a weapon was not a relevant consideration. See
127 S.Ct. 1586. This court held that a Texas statute that nade
it acrime to entice, allure, persuade, or invite, or attenpt to
do any of those, any child under fourteen years of age, for the
pur pose of proposing sodony, fell wthin the residual clause
because it concerned “potential, if not imrediate, risk of
physical injury to children as a direct result of attenpts to

entice themto, inter alia, sexual acts.” United States V.

Wllians, 120 F.3d 575, 579 (5th Cr. 1997). Wllians relied on

United States v. Vel azquez-Overa, which held that when an ol der

person attenpts to sexually touch a younger child, there is

al ways a substantial risk that physical force will be used to

ensure the child s conpliance. ld. (relying on United States

V. Vel azquez-Overa, 100 F.3d 418, 422 (5th Gr. 1996)).

Simlarly, in a robbery, there is always a substantial risk that
force will be used to ensure the victinms conpliance with the
robber’s demands. This risk is what distinguishes robbery from

t heft. See United States v. Santi est eban-Her nandez, 469 F. 3d

376, 380 (5th Cir. 2006); see al so WAYNE R LAFAVE, SUBSTANTI VE
CRIMNAL LAWSE 20.3 intro., (d)(2) (2d ed. 2003).

Because a violation of the Texas robbery statute poses a
substantial risk of violent confrontation, there is a
substantial risk that physical injury will result. Accordingly,
the offense qualifies as a violent felony under the residual

cl ause of 8 924(e), and the district court did not err, |et
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alone plainly err, in enhancing Davis's sentence under the ACCA
I11. SI XTH AMENDVENT
Davi s next argues that the district court violated the
Si xt h Amendnent when it relied on the PSR and evidence of his
prior convictions (the charging instrunments and the judgnents)
to determne that the prior convictions were violent felonies
and that the crinmes were commtted on different occasions from

one another. In support, he cites United States v. Booker, 543

U S. 220 (2000), and Apprendi v. New Jersey, 530 U S. 466

(2000), and he argues that Al nendarez-Torres v. United States,

523 U. S. 224, 247 (1998), should be reconsidered. As Davis
concedes, reviewis for plain error; Davis raised no objection
to the use of the evidence of his prior convictions in

determ ning his sentence.

In Apprendi the Court held that “any fact that increases
the penalty for a crinme beyond the prescribed statutory nmaxi mum
must be submtted to a jury, and proved beyond a reasonabl e
doubt.” Apprendi, 530 U S. at 490. This circuit has stated
that “[i]n so holding, however, the Court explicitly excepted
enhancenents |ike that provided by Section 924(e), which are

based upon prior convictions.” United States v. Stone, 306 F.3d

241, 243 (5th Cr. 2002). The holding in Stone is prem sed on

Al nendarez-Torres, in which the Court held that Congress coul d

treat recidivismas a sentencing factor rather than an el enent
of the offense when codifying the penalties for a violation of 8
US C 8§ 1326(a). 523 U.S. at 247. The Court in Apprendi

explicitly refrained fromoverruling Al nendarez-Torres.
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Apprendi, 530 U. S. at 489-90. Further, in Janes the Court held
that by applying the categorical approach to determne if a
defendant’s prior conviction is a violent felony, the court
avoids any inquiry into the underlying facts of the defendant’s
particul ar offense and engages in statutory interpretation, not
judicial factfinding. 127 S.C. at 1600. Accordingly, it was
not error for the district court to determne that Davis's prior
robbery convictions were violent felonies commtted on occasi ons
di fferent from one anot her.
| V. CONCLUSI ON
Davis’s guilty-plea conviction and the sentence inposed are

AFFI RVED.



