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DOUGLAS ALAN BURDEN,
Pl ai ntiff-Appellant,
ver sus
UNI DENTI FI ED PARTY, Head Supervisor/Director of ATAR
Spi ndl etop Life Resources; DENA JOHNSON, Johnston’s Head
Counsel or; M KE FAI RLEY, Head Coordi nator of Substance
Abuse; JAMES TABORWSBKI, Probation Oficer; ROSALYN COBBALD,
Director, ATAR Spindletop Life Resources,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Texas
USDC No. 1:03-CV-582

Before JONES, Chief Judge, and JOLLY and DAVIS, Crcuit Judges.
PER CURI AM *

Dougl as Al an Burden, Texas prisoner # 1160823, appeals from
the dismssal of his 42 US C § 1983 conplaint pursuant to
28 U.S.C. 8 1915(e)(2)(b)(i), (ii) as frivolous and for failure to
state a clai mand noves for appoi ntnent of counsel. He argues that
the district court erred in holding that he failed to state a claim
under the Equal Protection C ause. Burden’s notion to file a
suppl enental reply brief is granted.

Affording the dism ssal the requisite de novo review, GCeiger

"Pursuant to 5THCGR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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v. Jowers, 404 F.3d 371, 373 (5th G r. 2005), we hold that Burden
has failed to allege facts that would tend to show that he was
intentionally treated differently fromsimlarly situated clients
of the treatnent program wthout a rational basis for the

di stinction. See Village of WIIowbrook v. dech, 528 U S. 562,

564 (2000). He has therefore indeed failed to state an equal
protection claim

Burden’ s appeal presents no “exceptional circunmstances,” and
his notion for appointnent of counsel is therefore denied. U ner

v. Chancellor, 691 F.2d 209, 212 (5th Gr. 1982). Because his

appeal is without arguable nerit, it is dismssed. See 5THCOR R

42.2; Howard v. King, 707 F.2d 215, 219-20 (5th G r. 1983).

Burden is cautioned that the dismssal of this appeal as
frivolous counts as a strike for purposes of 28 U S. C. 8§ 1915(9),
in addition to the strike for the district court’s dism ssal. See

Adepegba v. Hammons, 103 F.3d 383, 388 (5th Gr. 1996). He is

further cautioned that if he accunulates three strikes under
8§ 1915(g), he will not be able to proceed in forma pauperis in any
civil action or appeal filed while he is incarcerated or detained
in any facility unless he is under inmnent danger of serious
physical injury. See 28 U S.C. § 1915(9g).

APPEAL DI SM SSED;, MOTI ON FOR APPO NTMENT OF COUNSEL DEN ED;

MOTI ON TO FI LE SUPPLEMENTAL REPLY BRI EF GRANTED;, SANCTI ON WARNI NG
| SSUED.



