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UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
AURELI O VALDEZ- MALTCS, al so known as Eduardo Val ez- Mal t os,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas

Bef ore H G3 NBOTHAM BENAVIDES, and DENNI'S, G rcuit Judges.
PER CURI AM

Aurelio Val dez-Maltos (Val dez) was convicted after a jury
trial of being found unlawfully present in United States
foll ow ng deportation, and he was sentenced to 77 nonths of
i mprisonment, three years of supervised rel ease, and a $100
speci al assessnent that was ordered remtted on notion of the
Gover nnent .

Val dez argues that the district court abused its discretion
in overruling his hearsay objection to Border Patrol Agent Amador
Carbajal’s testinony that there was no record of his application

for permssion to enter the United States. He contends that this
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testinony did not qualify under the FED. R EwviD. 803(10) “absence
of public record or entry” exception to the hearsay rul e because
Carbajal did not testify that he had perforned a diligent search
for the records and because there was no evidence that a diligent
search had been perforned. However, Carbajal need not have
specifically testified that a “diligent search failed to disclose
the record,” as long as the testinony and the rel evant

circunstances refl ected an adequate search. See United States v.

Wlson, 732 F.2d 404, 414 (5th Gr. 1984). The evidence
indicates that a diligent search of both of the names by which
Val dez was known and their corresponding alien registration
nunbers was perfornmed by Carbajal. Accordingly, the district
court did not abuse its discretion in overruling Valdez’'s hearsay
obj ecti on.

Val dez argues that the district court violated the
Confrontation C ause by admtting, over his objection, copies of
two warrants of deportation. He argues that these warrants

constitute “testinonial” hearsay under Crawford v. WAshi ngton,

541 U. S. 36 (2004), and were not adm ssi bl e because there was no
show ng that the persons who conpleted the warrants were

unavail able for trial and because those persons were not

previ ously subject to cross-exam nation.

In United States v. Rueda-Rivera, 396 F.3d 678, 680 (5th

Cir. 2005), this court stated generally that docunents in a

defendant’s immgration file are anal ogous to nontestinoni al
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busi ness records. In United States v. Quezada, 754 F.2d 1190,

1194-95 (5th Gr. 1985), this court held that a warrant of
deportation contained in an alien’s INS file properly was
admtted under FED. R EviD. 803(8)(B), determ ning that a warrant
of deportation was reliable and adm ssi bl e because the offici al
preparing the warrant had no notivation to do anything other than
“mechani cally regi ster an unanbi guous factual matter.” In |ight
of these cases and the nature of warrants of deportation, we hold
that warrants of deportation do not constitute testinonial
hear say under Crawf ord.

Val dez argues that the district court erred in increasing
his offense level by 16 | evels based on his prior conmssion of a
crime of violence. He contends that the Texas of fense of
burglary of a habitation, for which he had been convicted in the
past, is not a crinme of violence because it does not have as an
el enrent the use, attenpted use, or threatened use of physical
force against the person of another and because it is not
equi valent to the enunerated offense of burglary of a dwelling.
Val dez acknowl edges that this issue is foreclosed by this court’s

decision in United States v. Garci a- Mendez, 420 F. 3d 454, 457

(5th Gr. 2005), petition for cert. filed (Dec. 15, 2005) ( No.

05-8542), but he asserts that he is raising the issue to preserve

it for further review Gar ci a- Mendez consi dered the Texas

burglary of a habitation statute and held that “‘burglary of a

habitation’ is equivalent to the enunerated [crinme of violence]
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of fense of ‘burglary of a dwelling.’”” 1d. Thus, as Val dez
concedes, under the existing precedent of this court, the
district court did not err in determning that Valdez’s prior
burglary offense was a crine of violence.

Val dez’ s constitutional challenge to 8 U S.C. 8§ 1326(b) is

forecl osed by Al nendarez-Torres v. United States, 523 U S. 224,

235 (1998). Although Val dez contends that Al nendarez-Torres was

incorrectly decided and that a majority of the Suprene Court

woul d overrul e Al nendarez-Torres in |light of Apprendi v. New

Jersey, 530 U S. 466 (2000), we have repeatedly rejected such

argunents on the basis that Al nendarez-Torres remains binding.

See United States v. Garza-lopez, 410 F.3d 268, 276 (5th Gr.),

cert. denied, 126 S. C. 298 (2005). Valdez properly concedes

that his argunent is foreclosed in |ight of Al nendarez-Torres and

circuit precedent, but he raises it here to preserve it for
further review.

AFFI RVED.



