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Marcus Tremain Arnold (“Arnold’”) was convicted by a jury of
possession with intent to distribute nore than 50 grans of cocaine
base (“crack”), possession of a firearmby a felon, and possessi on
of afirearmin furtherance of drug trafficking. He was sentenced
to life inprisonnent for the first crime under an enhancenent
provision for two-tine felony drug offenders. On appeal, Arnold
chal l enges (1) the sufficiency of the evidence on all counts, (2)
the adm ssion of Federal Rule of Evidence 404(b) evidence of a
prior conviction, and (3) the district court’s ruling that an
incorrectly-cited statute in the Governnent’s pre-trial 21 U S C

8§ 851 sentencing enhancenent notice constituted clerical error.

Dockets.Justia.com


http://dockets.justia.com/docket/circuit-courts/ca5/05-40877/
http://docs.justia.com/cases/federal/appellate-courts/ca5/05-40877/920061019/
http://dockets.justia.com/

Because we find no error as to Arnold’ s first two chall enges, we
affirm his conviction on all three counts. Lacki ng an adequate
record to rule on his third challenge, we remand the case to the
district court for the limted purpose of determ ning whether
Arnold was prejudiced by the citation error in the Governnent’s
noti ce.

I

On April 28, 2004, officers of the Orange (Texas) Police
Depart nent executed a search warrant at 418 Dewey Street in O ange,
a residence rented to Arnold. No one was at hone. During their
search of the house, the officers found 99. 78 grans of cocai ne base
(“crack”) in a box of Betty Crocker Instant Mashed Potatoes and a
| oaded Ruger 9mm sem autonmati c pistol, anong ot her contraband not
relevant to this appeal.

Arnold was naned in a one-count indictnent on May 19, 2004,
charging himw th possession with intent to distribute nore than 50
grans of crack in violation of 21 U S.C. § 841(a). Exactly three
mont hs | ater on August 19, 2004, Arnold was naned in a three-count
first superseding indictnent. The first charge was the sane as
that in the original indictnent (“Count 1"), while the second
al l eged possession of a firearm by a felon in violation of 18
US C 8§ 922(g)(1) (“Count 2") and the third all eged possessi on of
a firearmin furtherance of a drug trafficking crine in violation
of 18 U S.C. 8§ 924(c) (“Count 3"). Arnold s first trial ended in
a mstrial on Novenber 10. On January 5, 2005, a second jury was
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enpanel ed and the trial concluded the next day with a verdict of
guilt on all three counts.

During the second trial, the district court conducted a
Beechunt hearing on the adm ssibility of evidence of Arnold s prior
crinmes and bad acts pursuant to Rule 404(b) of the Federal Rul es of
Evi dence. (Arnold was convicted of drug-related crinmes in Texas in
1992, 1993 and 1995). The court excluded evi dence of the first two
convictions but allowed the Governnent to present evidence of a
1995 arrest and conviction for possession of roughly four grans of
crack.

The Governnent originally filed a Notice of Information of
Prior Convictions for Purpose of |Increased Puni shnent on August 16,
2004, fulfilling the command of 21 U.S.C. § 851. The notice stated
that the Governnent intended to rely on Arnold’ s previous felony
drug convictions to enhance his sentence as provided by 21 U S. C

8§ 841(b)(1)(B). On February 22, 2005, after Arnold s conviction on

all  counts, the Governnment offered an anended notice of
enhancenent . The only change was to the statutory citation,
replacing the above wth the adjacent subpar agr aph, 8§

841(b) (1) (A).*

lUnited States v. Beechum 582 F.2d 898 (5th Cir. 1978) (en
banc) .

2The full significance of this change is discussed in section
I1.Cinfra. See text acconpanying note 4.

3



After the U S. Probation Departnent provided the parties with
a pre-sentence report, Arnold challenged the report, arguing that
its reliance on the February 22, 2005 anended notice to establish
a statutory sentence range of |ife inprisonnent for Count 1 was
i nproper. At the sentencing hearing on May 23, 2005, the district
court overruled Arnold s challenge and sentenced himto life in
prison for Count 1. Arnold tinely appeal ed.

I

Arnold challenges (1) the sufficiency of the evidence on al
three convictions, (2) the adm ssion of Rule 404(b) evidence and
(3) the district court’s decision that the Governnent’s citation
mstake in its initial 8 851 notice was clerical error. Ve
consi der each in turn.

A

The first issue presented on appeal is the sufficiency of the
evi dence to support Arnold s convictions. “Where, as here, the
def endants noved for judgnent of acquittal at the close of the
evi dence, we deci de whether the evidence is sufficient by ‘view ng
the evidence and the inferences that nay be drawn fromit in the
light nost favorable to the verdict’ and determ ning whether ‘a
rational jury could have found the essential elenents of the

of fenses beyond a reasonabl e doubt.’” United States v. Val dez, 453

F.3d 252, 256 (5th G r. 2006) (quoting United States v. Pruneda-

Gonzal ez, 953 F.2d 190, 193 (5th Gir. 1992)).
1
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Arnol d’ s chal l enge to Count 1 contends that the Governnent did
not prove beyond a reasonable doubt that he knowi ngly had
constructive possession of the drugs. The Governnent nust prove
t hat t he def endant know ngly possessed a control |l ed substance, that
the substance was in fact crack and that the defendant possessed

the substance with the intent to distribute it. United States v.

Del gado, 256 F.3d 264, 274 (5th Cr. 2001). Possessi on may be
ei ther actual or constructive. Constructive possessionis found if
t he defendant know ngly has “ownership, dom nion or control over

the contraband itself or over the prem ses in which the contraband

is concealed.” United States v. Cardenas, 748 F.2d 1015, 1019 (5th
Cir. 1984).

Arnold first argues that several other individuals lived in
the residence at 418 Dewey Street and that therefore this is a case
of joint occupancy. Wile admtting that he was the sol e tenant on
the lease, Arnold points to the testinmony of Geg Richards
(“Richards”) at trial that R chards and others lived at the house
for extended periods. Arnold al so appears to argue that he did not
live in the house. Instead, he only cane to 418 Dewey Street for
weekends and holidays. Citing the testinony of Richards and that
of Arnold’s two sisters, Arnold clains that at the tine of the
search in April 2004, he was living at his girlfriend s apartnent.

The CGovernnent cites anple evidence of Arnold s individua
control and dom ni on over the house, in particular that Arnold (1)
rented the property in his own nane and paid all rent fromJanuary
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2003 to January 2005, (2) changed the lock after noving in to
restrict access, (3) installed a video surveillance system to
monitor the front door, (4) paid all utility bills, and (5) listed
418 Dewey Street as his place of residence on his driver’s |license
and autonobile insurance. Responding to the claim that Arnold
lived at his girlfriend s apartnent, the Governnent al so contends
that Arnold listed 418 Dewey Street as his address when he rented
a car fromEnterprise on three occasions in April 2004. Further,
the Governnent submts that the jury sinply did not find Ri chards
credible, citing inconsistencies in his testinony at different
stages in the proceedings. It also points to Richards’s two
adm ssi ons under oath that he did not have a key to the residence.
As the Governnment notes, “it is well-settled that credibility

determ nations are the sole province of the jury.” United States

v. Cathey, 259 F.3d 365, 368 (5th Cr. 2001).

G ven all of the evidence cited by the Governnent, this is not
a case of joint occupancy. Nor is it difficult to see why the jury
did not credit Arnold s argunent that he |ived el sewhere. View ng
the evidence in the light nost favorable to the jury’s verdict, it
is clear that a rational jury could have concluded that R chards
was not credible, that Arnold occupied the house at 418 Dewey
Street as its resident and therefore that he had constructive
possession of the crack through his “dom nion or control ... over
the premses in which the contraband is |ocated.” Cardenas, 748

F.2d at 1019.



2

Arnold’ s challenge to the sufficiency of the evidence to
convict him on Count 2 (possession of a firearm by a felon)
recapi tul ates nuch of what he argued as to Count 1, nanely that he
did not have dom nion and control over the residence. W reject
this argunent for the reasons cited above. The additional claim
here is based on Richards’'s testinony at trial that he purchased
the pistol, it belonged to him and he put it in the location in
t he house where it was found by police. Arnold also contends that
no evidence ties himdirectly to the gun. Support for the jury’'s
finding that Richards was not credible on this issue, the
Governnent offers, can be found in his adm ssion under cross-
exam nation that he had previously testified that the gun was a
d ock, rather than a Ruger brand pi stol

Inthe Iight of the inconsistencies in Richards’ s testinony as
to the gun’s neker and the jury's finding that Arnold was in
possession of a gun that R chards stated belonged to him
(Richards), it is clear that the jury did not find R chards to be
credi bl e. And that was a determnation for the jury to nake
Cat hey, 259 F.3d at 368.

3

Arnold’ s challenge to the sufficiency of the evidence to
convict himon Count 3 (possession of a firearmin furtherance of
a drug trafficking crine) does not cover any new ground. For Count
3, the CGovernnent had to prove beyond a reasonable doubt that
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Arnold used or carried a firearmduring and in relation to a drug

trafficking crime. United States v. Tolliver, 61 F.3d 1189, 1218

(5th Gr. 1995). Arnold s challenge to the predicate drug crine is
t he sane as anal yzed above as to Count 1. Arnold also clains again
that no evi dence showed Arnold “using or carrying the firearnf and
that the gun belonged to R chards.

The Governnment correctly points out in reply that the firearm
part of Count 3 “does not depend on proof that the defendant had
actual possession of the weapon or used it in any affirmative
manner, but it does require evidence that the firearmwas avail abl e
to provide protection to the defendant in connection with his

engagenent in drug trafficking.” United States v. Raborn, 872 F. 2d

589, 595 (5th Gr. 1989). It argues again that the jury sinply did
not credit the testinony of Richards.

Taken as a whole and “[v]iewng the evidence and the
i nferences that may be drawn fromit in the light nost favorable to
the verdict,” there is little doubt that a “rational jury could
have found the essential elenents of the offenses beyond a
reasonabl e doubt.” Valdez, 453 F.3d at 256

B

The second i ssue on appeal is Arnold s challenge to the trial
court’s adm ssion of Rule 404(b) evidence. The rule provides that
“[e] vidence of other crines, wongs, or acts is not admssible to
prove the character of a person in order to show action in
conformty therewth. It may, however, be adm ssible for other
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pur poses, such as proof of notive, opportunity, I ntent,
preparation, plan, know edge, identity, or absence of m stake or
accident.” Feb. R EwviD. 404(b). Under our decision in Beechum
Rul e 404(b) evidence nust pass a two-part test. 582 F.2d at 911

“First, it nmust be determned that the extrinsic offense evidence
is relevant to an i ssue other than character. Second, the evidence
must possess probative value that is not substantially outweighed
by its undue prejudi ce and nust neet the other requirenents of Rule

403.” United States v. WIlis, 6 F.3d 257, 260 (5th CGr. 1993).

On appeal, the district court’s decision to admt such evidence is

revi ewed for abuse of discretion. United States v. Ponmpa, 434 F. 3d

800, 804 (5th Cir. 2005).

Arnold first offers that the 1995 convi ction does not show hi s
constructive possession of the drugs found in the house at 418
Dewey Street. He questions the relevance of this evidence, arguing
that the 1995 convictionis insufficiently simlar to Count 1 to be
probative of his conduct in 2004. He further clains that nine
years is sinply too long a gap between his prior bad act and Count
1

W reject this argunent because Arnold nmade his intent and
know edge regarding the crack found in the house the critica
issues at trial. Intent and knowl edge are two of the purposes
cited in Rule 404(b) for the introduction of evidence of past
crinmes. |Indeed, we have held that a trial court did not abuse its
discretion in admtting evidence of defendant’s prior convictions
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for possession of cocaine and possession with intent to distribute
cocai ne, where prior convictions were expressly offered, admtted,
and presented to jury for the purpose of show ng the defendant’s

intent to constructively possess crack. See Wllis, 6 F.3d at 263.

Furthernore, the anount of time that has passed since the
previous conviction is not determ native. We have upheld the
adm ssi on of Rule 404(b) evidence where the tinme period in between

was as long as 15 and 18 years. See United States v. Hernandez-

Guerra, 162 F.3d 863 (5th Cr. 1998); United States v. Chavez, 119

F.3d 342 (5th Cr. 1997). Furthernore, “[t]he age of a prior

convi ction does not bar its use under Rule 404.” United States v.

Broussard, 80 F.3d 1025, 1040 (5th G r. 1996).

Arnold’s argunent that the 1995 conviction is irrelevant to
whet her he constructively possessed the drugs in question here
seens prem sed on a legal error. Arnold argues that the anount of
drugs here “was undi sputed; it was clearly enough to show ‘intent
to distribute.”” That “intent” is not the sane “intent” that Rule
404(b) offers as a legitimte purpose for the introduction of a
prior conviction. “Intent” for Rule 404(b) concerns whether the
defendant had the requisite state of mnd to commt the charged
crime.® The rationale for admtting this evidence is “that because
t he defendant had unlawful intent in the extrinsic offense, it is

less likely that he had lawful intent in the present offense.”

This crine, neanwhile, presunes a different “intent” -- the
intent to distribute fromthe anount of drugs possessed.
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Beechum 582 F.2d at 911. Arnold denies that the drugs found at
the Dewey Street residence were in his possession. Thus, under
Rul e 404(b), the 1995 drug conviction can be probative of whether
Arnol d control | ed and possessed t hese drugs found at this residence
in 2004. In sum it seens clear that the district court did not
abuse its discretion in admtting Arnold s 1995 conviction.
C

Arnold’s final challenge is to the district court’s decision
to allow the CGovernnent to anmend its Notice and Information of
Prior Conviction after trial. Section 851 requires that the U S
Attorney file such an information with the court before trial in
order to take advantage of sentence enhancenents for prior
convictions. 21 U S.C 8§ 851(a)(1l) (2006). The information nust
list the previous convictions to be relied upon and the statute
al so provides that “[c]lerical mstakes in the informati on may be
anended at any tine prior to the pronouncenent of sentence.” [|d.
“The sufficiency of a 8 851(a) information is a question of |aw
therefore, we review the adequacy of the Governnent’s conpliance

with 8§ 851(a) de novo.” United States v. Steen, 55 F. 3d 1022, 1025

(5th Cr. 1995). |If the Governnent “fails to conply with § 851's
procedural requirenents, a district court cannot enhance a
def endant’ s sentence.” 1d.

Arnold contends that in its August 16, 2004 Information the
Governnent did not nmake a clerical error, as found by the district

court, but instead a | egal one. Al t hough “clerical error” is not
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defined by 8 851, we have previously found guidance for
interpreting it inthe Federal Rules of Gvil Procedure (especially
Rule 60(a)) and Crimnal Procedure (especially Rule 7(c)(3)) and
case |law applying those rules. Steen, 55 F.3d at 1026 n.3.
Cenerally, “the relevant test for the applicability of Rule 60(a)
i s whet her the change affects substantive rights of the parties and
is therefore beyond the scope of Rule 60(a) or is instead a
clerical error, a copying or conputational mstake, which is
correctable under the Rule.” Id. W have also held that “an
enhancenent i nformation perfornms a function in sentencing anal ogous

to the function an indictnment or information perfornms in bringing

the initial charges. Thus Rule 7(c)(3) applies to sentencing
enhancement informations.” United States v. Garcia, 954 F. 2d 273,
276 (5th Gr. 1992). “Incorrect citations of statutes are harnl ess

under Rule 7(c)(3) wunless the defendant was msled to his
prejudice.” Id.

Arnol d argues, as he nmust, that he was msled to his prejudice
and that his substantial rights were affected by the Governnent’s
error in citation. The purpose of putting the enhancenent statute
citation in the information, Arnold contends, is not only to
provi de noti ce about the convictions upon which the Governnment w | |
rely, but also to indicate the possible sentence faced under the
enhancenent provision. As Arnold' s appellate brief put it, “in the
first Notice, the Governnent tells you that they are seeking an
enhanced puni shnment range from 10 years to life. In the second
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Notice, the Governnent tells you that they are seeking a mandatory
life sentence.” Indeed 8 841(b)(1)(B), the statute cited in the
August 2004 information, provides that “[i]f any person [viol ates
8§ 841(a)] ... after a prior conviction for a felony drug offense
has becone final, such person shall be sentenced to a term of
i npri sonment which nay not be | ess than 10 years and not nore than
life inprisonnent ...." Subparagraph 841(b)(1)(A), cited in the
anended February 2005 i nformation, by contrast provides that “[i]f
any person conmts a violation of this subparagraph . . . after two
or nore prior convictions for a felony drug offense have becone
final, such person shall be sentenced to a mandatory termof life
i mprisonnment without release ...."”* Wich section applies depends
on the amount of drugs the defendant is alleged to have had

Subpar agraph 841(b)(1)(B) covers violations involving 5 granms or
more of cocaine base, while 841(b)(1)(A) covers violations
i nvol ving 50 grans or nore.

Arnold’'s argunent, then, is that citing the wong statute
hol ds serious consequences, because instead of thinking that he
faced life in prison without the possibility of parole, Arnold
believed he faced 10 vyears to Ilife. As the CGovernnent

acknow edges, at both his original My 2004 indictnment and the

“The base sentence under 8 841(b)(1)(A) is 10 years to life.
There is also an enhancenent for one-time offenders under §
841(b)(1)(A) to a termof 20 years to |ife. Section 841(b)(1)(B)
does not differentiate between one and two-time offenders.
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August 2004 first superseding indictnent, Arnold was advi sed by the
district court that he faced 10 years to life.

The Governnment acknow edges the error made in the August 2004
Notice and makes two primary argunents for its position that the
error was a clerical one and the district court did not err in
all owi ng the Notice to be anended post-conviction in February 2005.
First, the Governnent asserts that notices under § 851(a) are
desi gned to gi ve the defendant warni ng of the prior convictions the
will rely on, not to identify possible sentencing ranges. As we
stated in discussing the | egislative history of § 851(a), “Congress
i ntended t hat defendants recei ve notice of the prior convictions on
which the court isrelying intinme for the defendants to chall enge
t he use of those convictions.” Steen, 55 F.3d at 1027. Arnold,
the Governnent points out, is not challenging the sufficiency of
the information regarding his prior convictions, nor did he
chal l enge the validity of those convictions. Thus, the Governnent
conplied wth the statute, even though it <cited the wong
subpar agr aph.

The Governnment is correct to point out that in Steen we
identified the purpose of 8§ 851 as providing notice to the
def endant of the prior convictions so that they nmay be chal | enged.

55 F. 3d at 1027. Support for this was found in United States v.

Bel anger, 970 F.2d 416, 418 (7th Cir. 1992), which stated “that §

851 was enacted to satisfy [the] due process requirenent of notice

and opportunity to be heard.” Steen, 55 F. 3d at 1027 note 9. More
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recently, in a case in which the Governnent failed to nmake the
required 8 851 filing, we stated that “the nain purpose of § 851
is toinformthe defendant that the governnent intends to seek

a sentenci ng enhancenent ....” United States v. Dodson, 288 F.3d

153, 159 (5th Gr. 2002). The Eleventh Circuit, nmeanwhile, has
held that “[t]here are two purposes for this provision.... The
first is to allow the defendant to contest the accuracy of the
information. The second is to allow defendant to have anple tine
to determ ne whether to enter a plea or go to trial and plan his
trial strategy with full knowl edge of the consequences of a

potential guilty verdict.” United States v. WIllians, 59 F.3d

1180, 1185 (1ith Gr. 1995). W believe, certainly as applied to
this appeal, that the Eleventh Circuit has stated the guiding
purposes of 8§ 851. Although the primary purpose of §8 851 is to
all ow the defendant to contest the use of the prior convictions, it
is also designed to inform defendants of the possible sentencing
consequences of a guilty verdict under the enhancenent provision at
i ssue.

The Governnent’s second argunent is that Arnold could not
reasonably have been prejudiced by the incorrect citation. The
first basis for this position is that 8 851(b)(1)(B) refers to
vi ol ations of nore than 5 grans of cocai ne base and Arnol d had been
repeatedly advi sed that he was being charged with possessing nore

than 50 grans. That anount is listed in 8 851(b)(1)(A). Therefore
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Arnold had to know that the Governnment had nade a clerical error
and t he appropriate penalty subparagraph was the one that cited the
anount of drugs listed in Count 1. The second basis is that 8§
841(b)(1)(B) would “not entail enhanced puni shnent at all” because
its maxi mum sentence is the sanme as what Arnold was originally
advised was the range for Count 1, nanely 10 years to life.®

To recapitulate, Arnold’ s claimis that he was msled to his
prejudi ce because of the potentially confusing fact that both
rel evant subparagraphs of 8§ 841(b)(1) include a statutory range of
10 years to life inprisonnent. Wile Arnold makes no clai mthat

his defense at trial would have been different had the Gover nnent

5\t appears the Governnent and the district court nay have
made a m nor m stake (or, at least, an elision) here. Inits brief
the Governnent stated that “the District Court correctly anal yzed
t hat such an enhancenent under Section 841(b)(1)(B) would pertain
to an offense involving 5 grans or nore of cocai ne base, and woul d
require a statutory sentencing range of not less than five years
and not nore than forty years, unless death or bodily injury
results fromthe use of such substance, then the range increases to
not less than 20 years and not nore than life. Since the
i ndi ctment charged an anount of cocai ne base of 50 grans or nore,
contained no allegation of death or bodily injury resulting from
t he use of the cocai ne base, and si nce Appel | ant had been arrai gned
and advi sed that his penalty range upon conviction was 10 years to
life, an enhancenent notice under ... 841(b)(1)(B) would be not
entail enhanced punishnent at all” (sic). Wile it is true that
the amounts of cocaine base were different and there was no
all egation of death or bodily injury, this discussion |eaves out
t he enhancenent for prior fel ony drug of fenders under sub-paragraph
(B), which increases the standard five to 40-year range to 10 to
life inmprisonnment. This is the only prior conviction enhancenent
under 8§ 841(b)(1)(B). Recogni zing this makes Arnold s argunent
that he reasonably relied on the range in the ms-cited sub-
paragraph much nore conprehensible. |If he was told “10 years to
life” and then | ooked up 8 841(b)(1)(B), he would have found that
range as the sentence enhancenent for prior felony drug of fenders.
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not made this error, it is understandabl e that he m ght have taken
a different tack in plea-bargaining or trial strategy had he known
he was facing a mandatory mninmumof life inprisonnent.

At oral argunent, it was suggested by the Governnent that
Arnol d was aware that he faced a mandatory |life sentence if he went
to trial and was found guilty. |If this fact was known to himand
to his attorneys, then the erroneous citation in the Governnent’s
Enhancenent Notice would constitute a clerical error, because it
woul d not have prejudiced himor affected his substantial rights.
At oral argunent Arnold was represented by different counsel than
at trial and consequently counsel for Arnold was unable to confirm
or deny the content of the discussions between the parties during
pre-trial conferences. The record before us is inconclusive on
Arnol d’ s know edge of a possible life sentence, and consequently we
find that it is inadequate to nmake a decision in which we would
have full confidence.

Thus we think a limted remand is required in this case. The
district court should conduct a hearing at which the Governnent and
Arnold will be permtted to call witnesses and i ntroduce exhibits
and ot her appropriate evidence to help the trial court determ ne
whet her Arnold was aware before trial that a mandatory life
sentence could be inposed upon his conviction; and, if not,
whet her, in this particular case, such ignorance did in fact make

any difference in the defense conduct respecting the case. The
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district court should nmake adequate findings and concl usions for
pur poses of a possibl e appeal.
1]

For the reasons cited above, Arnold’ s conviction on all three
counts is AFFIRVED. Hi s challenge to the district court’s decision
that the incorrect statutory citation in the Governnent’s
Sent enci ng Enhancenent Notice was clerical error is REMANDEDto t he
district court for alimted evidentiary hearing on that issue and
such other necessary proceedings that are not inconsistent with
thi s opinion.

AFFI RVED in part and REMANDED for further proceedings.
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