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PER CURI AM *

Cifton Teran appeal s a non- Gui del i nes statutory nmaxi num
sentence inposed by the district court following his guilty plea
conviction for conspiracy to bring undocunented aliens into the
United States for private financial gain, in violation of 8 U S. C
8§ 1324(a)(2)(B)(ii) and (a)(1)(A(v)(l). Teran challenges several

sentenci ng enhancenents used to determne his offense |evel and

"Pursuant to 5TH QR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5TH CR R 47.5. 4.
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also argues that his sentence at the statutory nmaxinmum was
unreasonable. W affirm

Teran’s challenges to the correctness of the court’s
gui delines cal culation may be readily disposed of. First, Teran
contends that the district court erroneously applied an enhancenent
under U S.S.G 8 2L1.1(b)(2)(C) for nore than one hundred aliens
being involved in the offense because the court included aliens
that were trafficked prior to his joining the conspiracy. The
presentence report (PSR) shows, however, that at |east one hundred
one aliens were actual ly apprehended during the tinme period all eged
in the indictnent. Further, ledgers found in stash houses
ref erenced one hundred ei ghty-ei ght aliens who were harbored during
that tinme frame. There is no clear error by the district court.

See United States v. Angel es- Mendoza, 407 F.3d 742, 750 (5th Cr

2005); see also § 2L1.1(b)(2)(0O.

Teran also argues that the district court erroneously
applied an enhancenent under 8 2L1.1(b)(5) for intentionally or
recklessly creating a substantial risk of death or serious bodily
injury to another person. The PSR and testinony at sentencing
showed, however, that at |least sixty-nine aliens were kept in
severely overcrowded conditions in tw rear bedroons of a stash
house wi thout running water or air conditioning, allowed to use
restroomfacilities and given water only once per day from a hose
extended from a nearby residence, and threatened and beaten for
maki ng noi se. The evidence at sentencing al so showed that many of
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the aliens had been transported to the stash houses in the beds of
pi ckup trucks. The severely overcrowded conditions and dangerous
transportation of the aliens created a substantial risk of serious

bodily injury, and the district court did not err. See Angel es-

Mendoza, 407 F.3d at 750-51; United States v. Cuyler, 298 F. 3d 387,

390-91 (5th Gr. 2002); § 2L1.1, comment. (n.6).

Teran next argues that he should not have received an
enhancenent under 8§ 2L1.1(b)(6) for bodily injury from a sexua
assault because there was no evi dence that any wonen were sexual |y
assaul t ed. The district court relied on facts in the PSR and
testinony at sentencing froman investigating agent detailing both
physi cal and sexual abuse of the aliens. Material w tnesses and
codef endant s provi ded statenents that support the district court’s
finding that sexual abuse occurred.

Teran also argues that the district court erroneously
applied an enhancenent for being an organi zer or | eader. Ter an
admtted at his rearraignnent that he recruited at |east one
codefendant to act in the conspiracy. Further, evidence fromthe
i nvestigating agent and the PSR al so show that Teran recruited and
supervi sed other participants, arranged for stash houses, nmade and
recei ved financial paynents for the organization, and clained a
| arger share of the proceeds fromthe crimnal venture. There is
no error in the organizer or |eader enhancenent. See 8§ 3Bl.1(a) &

coment. (n.4).



Overarching his guidelines cal cul ati on chall enges, Teran
contends that his one hundred twenty-nonth sentence, equal to the
statutory maxi num and exceeding the advisory guideline range of
seventy-ei ght to ninety-seven nonths, was unreasonabl e. He asserts
that the district court failed to thoroughly articulate its reasons
for the sentence, failed to account for a factor that should have
received significant weight (i.e., that he had zero crimnal
history points), and conmtted a clear error of judgnent in
bal anci ng the sentencing factors.

The district court nmay inpose a non-guideline sentence
that is higher or lower than the relevant GCuidelines provide

United States v. Smth, 440 F.3d 704, 707 (5th G r. 2006). Because

the court here did not indicate that it was upwardly departing or
reference a Q@uidelines upward departure provision, this court

treats the sentence as a non-guidelines sentence. See United

States v. Arnendariz, 451 F.3d 352, 358 n.5 (5th Gr. 2006). Wen

a district court deviates fromthe Guidelines, this court conducts
its reasonabl eness review “through an abuse-of-discretion |ens
paying particular attention to the specific reasons” for the
deviation. |d. at 358.

Before inposing a non-guideline sentence, a district
court nust consider the Guidelines and “should utilize the appro-
priate Quideline range as a frane of reference.” Smth, 440 F. 3d
at 707 (internal quotation marks and citation omtted). “[ T] he
district court nust nore thoroughly articulate its reasons when it
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i nposes a non-Qui deline sentence than when it inposes a sentence
under authority of the Sentencing Quidelines.” 1d. The district
court’s reasons nust be fact specific and consistent with the
§ 3553(a) factors;! however, a checklist recitation of the
8§ 3553(a) factors is not necessary for a non-guideline sentence to
be reasonable. [d. “A non-Quideline sentence unreasonably fails
to reflect the statutory sentencing factors where it (1) does not
account for a factor that shoul d have received significant weight,
(2) gives significant weight to an irrelevant or inproper factor,
or (3) represents a clear error of judgnent in balancing the
sentencing factors.” |1d. at 708.

As discussed above, the district court properly
cal cul ated the guideline range. The court also expressly noted
that the guidelines are advisory, and it used the range as a frane
of reference. See Smth, 440 F.3d at 707. The court’s discussion
of its deviation from the CGuidelines was brief but adequate to

explain its reasoning. The court noted the “extrene nature of this

The § 3553(a) factors include: (1) the nature and
circunstances of the offense and the history and characteristics
of the defendant; (2) the need for the sentence to (A reflect
the seriousness of the offense, pronote respect for the | aw, and
provi de just punishnent for the offense, (B) afford adequate
deterrence to crimnal conduct, (C) protect the public from
further crines, and (D) provide the defendant with needed nedi cal
care or other correctional treatnent; (3) the kinds of sentences
avai l able; (4) the kinds of sentence and the sentencing range
established in the applicable guidelines; (5) any pertinent
policy statenents; and (6) the need to avoid unwarranted sentence
di sparities anong defendants with simlar records who have been
found guilty of simlar conduct. See 8§ 3553(a).



crinme” and “the inpact it’s had on so many hundreds of victins.”
The court thus considered the nature and circunstances of the
of fense and the need for the sentence to refl ect the seriousness of
the conduct. See 8§ 3553(a)(1), (a)(2)(A). The court also stated
“that this gentleman also has significant un-prosecuted conduct
because of his juvenile status.” The PSR showed that Teran and his
famly nenbers had been apprehended twenty-six tinmes wthout
prosecuti on because of their juvenile status at the tine. The
district court explicitly acknow edged Teran’s past crimnal
hi story and the need for the sentence to provide just punishnent
and pronote respect for the law. See § 3553(a)(3); Smth, 440 F. 3d
at 709 (court properly considered defendant’s crimnal history and
juvenile convictions unaccounted for in the guideline sentence).
As further justification for its sentence, the district court
referred to the “pervasive nature of the crine,” and it expressly
referenced the § 3553(a) factors given “the Court’s desire . . . to
provi de for adequate deterrence, protect the public from further
crinmes, to reflect the seriousness of this offense and to pronote
respect for the law and to provide just punishnent.” Finally, the
degree of the district court’s twenty-three-nonth deviation from
t he maxi mum gui del i ne range was not unreasonable.? See Snith, 440

F.3d at 708 n.5, 709-10 (sentence at the statutory naximm of

2Teran nmakes no argunent that his sentence was unreasonabl e
because of an unwarranted sentence disparity anong his
codefendants. See Blue brief, 39-41.
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sixty-nonth sentence, which was nore than double the guidelines
range, was reasonable).

Teran fails to show that the district court did not account
for a factor that should have received great weight, gave
significant weight to an irrelevant factor, or commtted a clear
error of judgnment in balancing the sentencing factors. See id. at
708. Because the district court “commtted no legal error in the
sentencing procedure . . . the sentence nust be given great
deference.” |d. at 710.

For the foregoing reasons, the district court’s judgnent

i s AFFI RMVED.



