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PER CURI AM *

Roberto Di az-Rivera (Diaz) was convicted by a jury of
possession with intent to distribute approximtely 5,763
kil ograns of marijuana. He was sentenced to an 190-nonth term of
i nprisonnment and to a five-year period of supervised rel ease.
Diaz gave tinely notice of his appeal.

Diaz was arrested after marijuana was di scovered in the
trailer of the tractor/trailer he was driving through the Border
Patrol checkpoint, at Falfurrias, Texas. D az contends that,

because the marijuana was hidden in the trailer, the district

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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court should have instructed the jury that know ng possessi on of
the tractor/trailer was insufficient to prove that he knew t hat
the trailer contained nmarijuana.

In exercising its “broad discretion in fashioning the

charge,” the district court nust determ ne whether the charge is
“legally accurate and factually supportable; the court nay not
instruct the jury with a charge that | acks an evidentiary

predicate.” United States v. Mreno, 185 F.3d 465, 476 (5th Cr

1999). In this case, a constructive-possession instruction was
supported by the facts because the marijuana was conceal ed from
view and did not emt a noticeable odor. See PATTERN CRIM JURY

INSTR. 5TH G R 1.31 (West 2001) (Note); United States V.

Penni ngton, 20 F.3d 593, 598 (5th Cr. 1994).

Because the CGovernnent introduced substantial evidence
showi ng Diaz’s guilty know edge, however, any error on the part
of the district court in refusing to instruct the jury that it
could not find that D az knew of the drugs based on his control

of the vehicle al one was harm ess. See United States V.

Terrazas-Carrasco, 861 F.2d 93, 95 (5th G r. 1988). D az’'s

nervousness, inconsistent statenents, and inplausible stories
provi ded anpl e additional evidence of his guilty know edge. See

Penni ngton, 20 F.3d at 598. The judgnment is AFFI RVED




