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PER CURI AM *

Hazel Conner appeals a grant of summary judgnent to the
def endant Cel anese Ltd. (“Cel anese”) on her Age Discrimnation in
Enmpl oynent Act (“ADEA’) claim See 29 U S C § 621 et. seq.
Al t hough Cel anese adduced | egi ti mate, nondi scri m natory reasons for

its failure to pronote Conner, Conner’s evidence that she was

Pursuant to 5TH QR R 47.5, the court has determined that this
opi ni on should not be published and is not precedent except under the linmted
circunstances set forth in 5TH QR R 47.5.4.
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clearly better qualified than the younger enpl oyee who was pronot ed
is sufficient to withstand summary judgnent. W therefore REVERSE
and REMAND for further proceedings.
| . BACKGROUND

Conner began working at Cel anese in May 1977, and worked
in various analyst positions in the |laboratory for the Techni cal
Departnent until her retirement in February 2005.! Around My
2001, Cel anese began reducing its workforce through a Voluntary
Separ ati on Package program Conner refused the package, although
several other enployees accepted it. One of these enployees,
Carolyn Giffith, was the lab’s Environnental Chem st (“EC'), a
hi gher-1evel position for which Conner had been trained.

After Giffith' s retirenment, Conner’s superior, Charles
O Rear, decided not to replace the EC position, opting instead to
distribute the EC responsibilities between three other positions,
including a new role of Environmental Specialist (“ES’). The ES
was to assune part of the EC duties, as well as sone of the
responsibilities of the Traffic Departnent,? which was being
di ssol ved. O Rear assigned Kathy WI1son, an enployee in the

Traffic Departnent, to the ES position. Wlson is eleven years

! Lab analysts are responsible for perform ng analyses of routine
process sanpl es, finished product sanples, and i ncoming raw materials, anal yzi ng
st orage t anks and out goi ng shi pments, and perform ng tests on wast ewat er sanpl es.

2 The Traffic Department was responsible for packagi ng and shi pping
sanples, as well as ensuring conpliance with Departnment of Transportation
regul ati ons.



younger than Conner and admitted that she had no |aboratory or
anal yst experience or know edge prior to June or July of 2001 when
Cel anese began training her for the ES position.

Because W1 son recei ved the ES position, Conner renained
in her prior shift-work analyst job, which paid | ess and had | ess-
desirable hours. In addition to the |ower salary, Conner clains
this caused her enotional pain, inconvenience, nental anguish, and
| oss of enjoynent of |ife.

On April 19, 2002, Conner filed an enploynent
discrimnation charge wth the Equal Enploynent Qpportunity
Comm ssion, alleging violations of the Age D scrimnation in
Enmpl oynent Act of 1967, the Anericans with Disabilities Act,
42 U.S.C. § 1981, the Texas Labor Code, and Texas comon |aw. On
Septenber 16, 2005, the district court granted Cel anese’s notion
for summary judgnment on all counts. Conner appeals the district
court’s ruling as to the ADEA claim

1. DI SCUSSI ON
This court reviews a district court’s grant of sunmary

j udgnent de novo, applying the sane standards as the trial court.

MacLachl an v. ExxonMobil Corp., 350 F.3d 472, 478 (5th Cr. 2003).

A court should grant summary judgnent when “the pleadings,
depositions, answers to interrogatories, and adm ssions on file,

together wwth the affidavits, if any, showthat there is no genui ne



i ssue as to any material fact and that the noving party is entitled
to a judgnent as a matter of law.” Feb. R CGv. P. 56(c).

Def endant s can denonstrate t he absence of a genui ne i ssue
of material fact either by (1) submtting summary judgnment evi dence
negating the existence of a material elenent of the plaintiff’'s
claimor (2) showing there is no evidence to support an essenti al

element of the plaintiff’s claim See Celotex Corp. v. Catrett,

477 U.S. 317, 322-25, 106 S. CO. 2548, 2552-54 (1986). “Credi-
bility determnations, the weighing of the evidence, and the
drawi ng of legitimte inferences fromthe facts are jury functions,

not those of a judge. Anderson v. Liberty Lobby, Inc.

477 U.S. 242, 255, 106 S. . 2505, 2513 (1986).
Courts analyze a notion for summary judgnent based on a

failure to pronote under the ADEA using the MDonnell Dougl as

three-step, burden-shifting franework. See Medina v. Ransey Steel

Co., Inc., 238 F.3d 674, 680 (5th Cr. 2001). First, Conner nust

rai se a genuine issue of material fact as to each el enent of her
prima facie case. Cel anese nust then articulate a legitimte
nondi scrimnatory reason for the enploynent decision. Finally,
Conner nust raise a genuine issue of material fact as to whether
Cel anese’ s proffered reason was false or nerely a pretext for age
discrimnation. |d.

Conner established her prim facie case by show ng that
(1) she belongs to a protected class; (2) she applied for and was
qualified for a position for which applicants were bei ng sought;
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(3) she was rejected; and (4) a younger applicant was hired. 1d.

at 680-81l;: see also O Connor Vv. Consol. Coin Caterers Corp.,

517 U. S. 308, 312, 116 S. C. 1307, 1310 (1996) (there can still be
an ADEA claim if the younger, successful applicant was also a
menber of the protected cl ass).

Cel anese responds with two | egitimate, nondi scrim natory
reasons for not pronoting Conner to the ES position. First, had
Kathy WI1son not received the position, she would have been
term nated from Cel anese, an outcone the conpany asserts it wanted
to avoid. Second, because of the recent staff reduction in
Conner’s departnment, Cel anese asserts Conner was not consi dered for
the ES position because her expertise and experi ence were needed in
t he | ab.

The i ssue now becones whet her Conner created a materi al
fact issue that the proffered reasons were nere pretexts for age

discrimnation. See Blowv. Cty of San Antonio, 236 F.3d 293, 298

(5th Gr. 2001) (“[A] plaintiff’s prima facie case, conbined with
sufficient evidence to find that the enployer’s asserted
justification is false, may permt the trier of fact to conclude
that the enployer unlawfully discrimnated.”). Conner attenpts to
meet this burden by establishing, anong other things, that she was
clearly better qualified than Wlson for the position. See Price

v. Fed. Express Corp., 283 F.3d 715, 723 (5th Cr. 2002) (“[Al

show ng t hat the unsuccessful enpl oyee was clearly better qualified



is enough to prove that the enployer's proffered reasons are
pretextual .”).3

The district court conpared Conner’s and WIson's
qualifications as of April 2002, when WI son began perform ng the
ES duti es. Conner asserts that WIson was effectively selected
over her in June or July of 2001, when Cel anese began training
Wl son for the position, and it is that tinme period to which the
court shoul d | ook.

Regardl ess of which tinme period we consider, however,
Conner presented substantial evidence to the trial court that she
was clearly better qualified than WIlson for the Environnental
Speci alist position. While both Conner and WIson had been
enpl oyed at Cel anese for a nunber of years, Conner had significant
| ab experience, particularly with the Environnental Chem st duties
that the ES was to perform In fact, she had been trained
specifically for the EC position, from which many ES
responsibilities were drawn. On the other hand, WIlson’s only
experience consisted of the nine nonths of training Celanese
provided her. In fact, even after receiving nonths of training,
Wl son often had to turn to Conner with questions on howto perform

t he job. Addi tionally, Joe Row and, Celanese’s forner training

8 The Suprene Court in Ash v. Tyson Foods, Inc., 126 S. C. 1195
(2006), inpliedly approved of the “clearly better qualified” standard and
criticized the Eleventh GCrcuit’'s requirement that “the disparity in
qualifications [be] so apparent as virtually to junp off the page and sl ap you
inthe face,” 126 S. C. at 1197, which sone of our cases al so used.
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coordinator, admtted that he believed Conner to be nore qualified
than Wl son for the position.

Al t hough Wl son had Traffic Departnent experience, which
Conner | acked, traffic accounted for a very snmall percentage of the
ES duti es. In fact, WIlson admtted that eighty-five to ninety
percent of the position consisted of environnental and anal yst
tasks, for which she had no prior experience. Mreover, despite
her traffic experience, Wlson still had to attend a specialized
course after her selection for the ES position in order to becone
certifiedinthe ES s traffic duties. Celanese cannot point to any
reason why Conner could not have attended the sane course and
received the sanme traffic certification

1. CONCLUSI ON

Al t hough Cel anese asserted | egiti mate, nondi scrim natory
reasons for its enpl oynent decision, Conner rebutted these reasons
by denonstrating a genuine issue of material fact whether she was
clearly better qualified for the position than the younger enpl oyee
whom Cel anese hired. Summary judgnent is therefore inappropriate.

REVERSED and REMANDED



