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UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
TAMW HEM_LER, al so known as Tammy Ri ch,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas
USDC No. 1:04-CR-175-ALL

Bef ore H G3 NBOTHAM BENAVIDES, and DENNI'S, G rcuit Judges.
PER CURI AM *

Tanmy Henl er appeals the restitution order inposed by the
district court following her guilty-plea conviction for
m sprision of a felony, a violation of 18 U S.C. § 4. The
district court sentenced Hemer to five years of probation, six
nont hs of hone detention, $5,000,000 in restitution, and a $100
speci al assessnent.

Hem er contends that (1) 18 U S.C. 8 3663A does not

aut horize an order of restitution for offenses such as m sprision

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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of a felony; (2) the order of restitution should be vacated

pursuant to United States v. Booker, 543 U. S. 220 (2005); and

(3) the district court abused its discretion in ordering
restitution in the anobunt of $5, 000, 000.

Hem er concedes that her plea agreenent contai ned an appeal
wai ver; however, she asserts that the waiver does not bar her
appeal. Hem er asserts that her waiver of appeal was not know ng
and vol untary because the scope of the restitution provision in
her plea agreenent allegedly is anbiguous. She al so asserts that
the terns of the waiver provision do not enconpass an order of
restitution pursuant to 8 3663A. Finally, she asserts that a
wai ver of appeal does not bar an appeal of an illegal sentence.

We review de novo whet her a wai ver provision bars an appeal.

United States v. Baynon, 312 F.3d 725, 727 (5th Cr. 2002). W

determ ne whet her the wai ver was knowi ng and vol untary and
whet her the waiver applies to the circunstances at issue. United

States v. Bond, 414 F.3d 542, 2005 W. 1459641 at *2 (5th Gr.

June 21, 2005).

The record reflects that Hem er knowi ngly and voluntarily
wai ved her right to appeal her sentence, except for a sentence
that was the result of an upward departure fromthe Sentencing

Guidelines. See United States v. Cortez, 413 F.3d 502, 503 (5th

Cir. 2005); United States v. MKinney, 406 F.3d 744, 746 (5th

Cr. 2005); FeD. R CrRM P. 11(b)(1)(N). Because Henmler’s

sentence did not constitute an upward departure fromthe
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Gui delines, we DISM SS Henl er’ s appeal as barred by the waiver
contained in the plea agreenent.

APPEAL DI SM SSED.



