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PER CURI AM *
Darryl Young appeals, pro se, the summary judgnent awarded 7-
El even, Inc. Young clained 7-El even, his fornmer enpl oyer, viol ated
(1) Title VI1 of the Cvil R ghts Act of 1964, 42 U S.C. § 2000e,
and (2) 42 U.S.C. § 1981, by term nating himbased on his race.
Young began working at 7-Eleven in July 2002 as a sales
associ ate; he becane a store manager on 1 June 2003 and hel d that
position until he was fired, after the conpany concl uded he filled

out false accounting fornms and failed to tinely report a cash

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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shortage of over $2,100 at his store (Young was not fired for
taki ng the noney).

After being fired, Young filed this action on 8 July 2004.
Young and 7-Eleven filed cross-notions for summary judgnent. 7-
El even’s notion was granted. Young noved for a new trial. The
district court treated the notion as a Rule 59(e) notion, denying
it on 21 April 2005.

A summary judgnent is reviewed de novo under Federal Rule of
Civil Procedure 56, using the sane standard as the district court.
See, e.g., Baton Rouge G| & Chem W rkers Union v. ExxonMobil
Corp., 289 F.3d 373, 376 (5th Gr. 2002). Such judgnent is proper
if "the pleadings, depositions, answers to interrogatories, and
adm ssions on file, together wwth the affidavits, if any, showthat
there is no genuine issue as to any material fact and that the
moving party is entitled to a judgnent as a matter of law'. FED.
R QGv. P. 56(c). Evidence is construed in the |light nost favorable
to the non-novant. E. g., Keev. City of Rowett, 247 F.3d 206, 210
(5th Gr.), cert. denied, 534 U S. 892 (2001). If a plaintiff
fails to prove an essential elenent of his claim sumary judgnent
must be granted. E.g., Celotex Corp. v. Catrett, 477 U S. 317,
322-23 (1986). The non-novant nmay not rest on the pl eadi ngs, but
rather nust provide specific facts showing the existence of a

genui ne issue for trial. E. g., Ragas v. Tenn. Gas Pipeline Co.



136 F.3d 455, 458 (5th Cir. 1998). Young fails to denonstrate a
genui ne issue of material fact.
The proof required to establish violations of Title VII and

8 1981 is identical; therefore, we wll analyze both clains
together. Shackelford v. Deloitte & Touche, LLP, 190 F. 3d 398, 403
n.2 (5th Gr. 1999). In the absence of direct evidence of
di scrimnation, Young has to first establish a prina facie case of
di scrim nati on. Reeves v. Sanderson Plunbing Prods., Inc., 530
U S 133, 142 (2000). To do so, Young has to show he: “(1) is a
menber of a protected class; (2) was qualified for [his] position;
(3) was subject to an adverse enploynent action; and (4) was
repl aced by soneone outside the protected class, or, in the case of
disparate treatnent, [] that others simlarly situated were treated
nmore favorably”. Okoye v. Univ. of Tex. Houston Health Sci. Cr.
245 F. 3d 507, 512-13 (5th Gr. 2001) (internal quotation omtted).
If a prima facie case is established, 7-Eleven nust denonstrate
legitimate, non-discrimnatory reasons for the term nation.
Shackel ford, 190 F.3d at 404. |If so, the burden returns to Young
to prove 7-Eleven’'s stated reasons are pretext for racial
discrimnation. |d. As the district court held, Young failed to
establish a prima facie case of discrimnation.

First, he offered no evidence of the race of the person who
replaced him Second, he offered no evidence supporting his claim

that he was bl aned for the cash shortage sinply because he was the



only bl ack nmanager with access to the noney; 7-El even denonstrates
that nmul tipl e enpl oyees bel i eved Young i nproperly accounted for the
m ssing noney. Young’'s final claimis that, unlike other managers
who faced cash shortages, he did not get the benefit of a
progressive discipline plan. Even if Young could show those
enpl oyees engaged in simlar violations, he offers no proof of
their race. Therefore, those alleged differences in treatnent do
not establish a prim facie case. Accordi ngly, Young offers no
evi dence denonstrating that his race had anything to do with his
termnation. Because he fails to establish a prima facie case of
raci al discrimnation, we need not proceed in the burden shifting
anal ysi s.

7- El even requests attorneys’ fees concerning this appeal, but
does not nmake a specific request as to the anount. Young does not
reply. Pursuant to 42 U S.C. § 2000e-5(k), we have discretion to
award fees. The district court awarded 7-Eleven such fees for
proceedings in that court. Likew se, attorneys’ fees are awarded
7-El even for this appeal and the matter is remanded to the district
court to assess the proper anpbunt. See Arenson v. Southern Univ.

Law Ctr., 53 F.3d 80 (5th Cr. 1995).

JUDGVENT AFFI RVED; REMANDED TO ASSESS ATTORNEY' S FEES



