United States Court of Appeals

Fifth Circuit
FILED
IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH CIRCUI T March 15, 2007

Charles R. Fulbruge llI
Clerk

No. 05-50574
Summary Cal endar

RANDY ARROYOQ,
Peti ti oner- Appel | ant,
vVer sus

NATHANI EL QUARTERMAN, DI RECTOR, TEXAS DEPARTMENT OF CRI M NAL
JUSTI CE, CORRECTI ONAL | NSTI TUTI ONS DI VI SI ON,

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Western District of Texas
(5:01-CV-976)

Before SMTH, WENER, and ONEN, Ci rcuit Judges.
PER CURI AM *

Petitioner-Appellant Randy Arroyo, Texas prisoner # 999261,
was convicted in 1998, along with Vincent Gutierrez, of the capital
murder of Jose Cobo and was sentenced to death. After his state
appeal and state post-conviction efforts were unsuccessful, he
sought relief in federal court via a 28 U S. C. 8§ 2254 petition.
The district court granted conditional relief on Arroyo’s Eighth

Amendnent clains in light of Roper v. Simons, 125 S. C. 1183

(2005), and Arroyo’ s sentence was subsequently commuted to life in

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



prison. The district court denied relief on all other clainms, but
granted a certificate of appealability on two rel ated Confrontation
Cl ause clains. Arroyo appeals the district court’s decision as to
those clains only. Finding no error, we affirm

Arroyo asserts that his Sixth Anmendnent right to confront
W t nesses was vi ol ated when the trial court admtted the testinony
of Chri stopher Suaste and Sean Lowe about statenents of Cutierrez
that inplicated Arroyo in Cobo’s nurder. Arroyo conplains in
particul ar about Suaste’s testinony that he was told by Gutierrez
of being told by Arroyo to shoot Cobo while he was trying to
escape. Lowe simlarly testified that Gutierrez had said there was
mention nmade of shooting Cobo because of his attenpted escape
al t hough precisely who had nade the statenent was not known. The
district court concluded that, given the other evidence of quilt,
any constitutional error was harm ess. W agree.

The adm ssion of third party testinony about a non-testifying
co-defendant’s statenent that inplicates another defendant may
violate the Confrontation Cause, but this rule is subject to

exceptions. Lilly v. Virginia, 527 U S. 116, 123 (1999); Bruton v.

United States, 391 U. S. 123, 17-28 (1968). Such error is generally

referred to as Bruton error and is subject to harmless error

revi ew. United States v. Nutall, 180 F.3d 182, 188 (5th Cr.

1999). Under the harm ess error standard, federal habeas relief
may not be granted for constitutional error that did not “have a
substantial and injurious effect or influence in determning the
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jury’ s verdict.” Brecht v. Abranson, 507 U.S. 619, 623 (1993). W

and the Suprene Court have found Bruton error harm ess when the
erroneously admtted statenents are “nerely cunul ative of other

overwhel m ng and |l argely uncontroverted evidence.” See Brown V.

United States, 411 U S. 223, 231-32 (1973); see also United States

v. Lage, 183 F. 3d 374, 388 (5th Cir. 1999). W reviewthe district

court’s harnless error determ nation de novo. See Jordan .

Hargett, 34 F.3d 310, 315-16 (5th G r. 1994).

Al t hough Arroyo takes issue wth the district court’s
formul ati on of the harm ess error test and conpl ai ns that the court
failed to give sufficient weight to the prosecution’s reliance on
the contested testinony, our de novo review persuades us that the
district court correctly determ ned that any error was harnl ess.
The evi dence overwhel m ngly showed t hat Arroyo planned the theft of
Cobo’s Mazda RX-7 to steal parts for his own car, cased Cobo’s
apartnent conpl ex before the theft, purchased gloves in advance to
avoid leaving fingerprints, directed Suaste to Cobo’s apartnent
conpl ex and entered the gate code, and stole the car with Cobo in
it. Further, both Arroyo and Gutierrez were arned.

The evi dence al so showed that Arroyo drove the car during the
comm ssion of the theft, admtted his involvenent to a police
officer afterwards, and led the officer along the route, show ng
hi m where he and Cutierrez di sposed of the guns and abandoned the
car. Wtnesses sawthe RX-7 being driven erratically, saw a person
i nsi de struggling, and heard gunshots whil e the car was novi ng; and
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one witness saw Cobo’s body thrown from the car. The guns were
| ater found, and ballistics evidence matched the bullets in Cobo’s
body to one of the guns. Further, garnents matching the
description of GQutierrez’'s clothing were found and they were
stained with bl ood that was consistent with Cobo’s bl ood.

This evidence overwhelmngly satisfies the standard for
finding Arroyo crimnally cul pable for Cobo’'s death under Texas

| aw. See Tex. PenaL CooE ANN. 8 7.02(b) (Vernon 2003); see also Ruiz

v. State, 579 S.W2d 206, 207 (Tex. Crim App. 1979). We will not
say that the testinony by Suaste and Lowe, even if erroneously
adm tted, had a substantial and i njurious effect on the verdict, as
it was nerely cumulative of other overwhelmng and |argely
uncontroverted evidence. G ven our conclusion that any error was
harm ess, we need not reach Arroyo’s contentions that the district
court erroneously failed to nmake a determ nation of Confrontation
Clause error and msapplied the analysis required by the
Antiterrorismand Effective Death Penalty Act.
The judgnment of the district court appealed fromis, in al

respects,

AFFI RVED.



