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PER CURIAM:”
Juan Juarez-Sanchez (“Juarez”), federal prisoner # 34530-180, appeals from the district

court’ sdismissal of his28 U.S.C. 8 2255 motion for lack of jurisdiction because it was a successive

Pursuant to 5TH CIR. R. 47.5, the court has determined that this opinion should not
be published and is not precedent except under the limited circumstances set forth in 5TH CIR. R.
47.5.4.
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filed without permission. Thedistrict court granted a certificate of appealability (COA) on theissue
of whether jurists of reason would conclude that the instant § 2255 motion is a successive.

In 2004, Juarez filed a § 2255 petition, arguing that his sentence wasimposed in violation of
the Sixth Amendment as set forth in Blakely v. Washington, 542 U.S. 296 (2004). As Booker had
not yet been decided, the district court dismissed Juarez’ s petition using then-current caselaw. See
United Sates v. Pineiro, 377 F.3d 464 (5th Cir. 2004) (holding that Blakely did not apply to the
federal sentencing guidelines). The district court designated its decision as a dismissal without
prejudice “[i]n the unlikely event that the Supreme Court holds that Blakely applies to the federal
sentencing guidelines and that it applies retroactively to cases on collateral review . . . .”

In 2005, Juarez filed the instant § 2255 petition. He does not reassert his Blakely claim but
instead argues ineffective assistance of counsel at trial and on direct appeal. The district court
dismissed his petition on the ground that it was successive and Juarez had not obtained permission
fromthis Court to fileit. See28 U.S.C. § 2255 | 8; 28 U.S.C. § 2244(b)(3)(A). On appedl, Juarez
arguesthat because hisfirst 8 2255 motion was dismissed without prejudice, it was asif it were never
filed and, as aresult, his second § 2255 motion is not successive.

Contrary to Juarez’s assertions, the only cases in which a prisoner’s second filing did not
constitute a successive petition did not turn on whether the previous filing was dismissed “without
pregjudice.” See, e.g., Sack v. McDaniel, 529 U.S. 473 (2000); Stewart v. Martinez-Villareal, 523
U.S. 637 (1998). Rather, these holdingswere based on thefact that, in thefirst petition, “the habeas
petitioner [did] not receive an adjudication of his clam. To hold otherwise would mean that a
dismissal of afirst habeas petition for technical procedural reasons would bar the prisoner from ever

obtaining federal habeas review.” Stewart, 523 U.S. at 645. Here, however, is not this stuation.
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The district court decided Juarez’ s Blakely claim on the merits, only to conclude that this Court’s
precedent foreclosed it. Thus, the instant case is unlike those in which a prior petition, dismissed
without prejudice for technical procedural reasons, was treated as if it were never filed.

Moreover, Juarez’' s second petition does not satisfy the conditions under which he could re-
file his claim without prejudice. The district court explicitly conditioned its “without prejudice”
designation on the Supreme Court deciding that Blakely appliesto the federal sentencing guidelines
and that therule appliesretroactively on collateral review. Because Juarez’' s second petition did not
satisfy these conditions and instead brings new claims, it is successive. Cf. Sack, 529 U.S. at 489
(“[1]n the habeas corpus context it would be appropriate for an order dismissng a mixed petition to
instruct an applicant that upon his return to federal court he isto bring only exhausted claims. . . .
The failure to comply with an order of the court is grounds for dismissal with prejudice.”).

Because the ineffective-assistance-of-counsal arguments in Juarez’'s second § 2255 motion
constitute achallengeto his sentence on constitutional groundsthat could have beenraised in hisfirst
§ 2255 motion, Juarez’ s second § 2255 motion is successive within the meaning of § 2255. United
Sates v. Orozco-Ramirez, 211 F.3d 862, 869 (5th Cir. 2000); see also Jonesv. Estelle, 722 F.2d
159, 168 (5th Cir. 1983) (articulating this Court’s “strong policy against piecemealing clams’);
Graham v. Johnson, 168 F.3d 762, 780 (5th Cir. 1999) (“[c]onstruing an application filed after a
previous application is dismissed without prejudice as a continuation of the first application for all
purposes would eviscerate the AEDPA limitations period and thwart one of AEDPA’s principa
purposes.”).

AFFIRMED.



