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Appeal fromthe United States District Court for
the Southern District of M ssissippi

Before DAVIS, SMTH, and DENNIS, C rcuit Judges.
DENNI'S, G rcuit Judge:

This case concerns whether the appellants, who have filed a
Title VIl sex discrimnation case against the appellee wthout
first filing an EEOCC charge, can invoke the “single filing rule” to
pi ggyback on the EECC charge filed by the plaintiff in the |ead
case with which appellants’ case has been consoli dated. After
reviewi ng the record and the applicable | aw, we concl ude that they
cannot. Therefore, we affirmthe district court’s dism ssal of the
appellants’ case for failure to satisfy the prerequisites for
initiating and nmaintaining their discrimnation clains.

1.

This case arises out of sex discrimnation alleged by fenale
enpl oyees of appellee Choctaw G ove and Safety Conpany, Inc.
(“Choctaw d ove”). Rita Price filed a Charge of Discrimnation
with the Equal Enploynent Qpportunity Conmmi ssion (the “EEOCC') on
Decenber 12, 2000, alleging that Choctaw 3 ove was discrimnating
agai nst wonen based on their sex by relegating themto | ower paying
posi tions. Price filed her charge on behalf of all present and

future femal e enpl oyees of Choctaw 3 ove. The EECC i ssued Price a



Notice of Right to sue on February 7, 2003 and, on May 1, 2003,
Price tinely filed a class action conplaint under Title VIl in the
Southern District of Mssissippi (the “Price Cass” or the “Price
Class Action”).! On June 1, 2004, and again on August 25, 2004,
the district court denied without prejudice Price’s notion for
class certification.?

On August 26, 2004, Johnnie Ceveland and thirty-five other
named plaintiffs ( the “Cleveland Plaintiffs”) filed a Title VI
| awsuit against Choctaw G ove |largely based on the sane facts
alleged in the Price class action. It is undisputed that, as
femal e enpl oyees of Choctaw d ove, the Ceveland Plaintiffs are
menbers of the putative Price d ass. However, none of the
Cleveland Plaintiffs filed a Charge of Discrimnation with the
EECC. On Septenber 17, 2004, the C eveland and Price | awsuits were
consolidated, with the Price O ass Action designated as the | ead

case. Choctaw dove filed a notion to dismss the evel and

! The EEOC issued Price a Notice of Right to Sue letter on
Novenber 25, 2002, but the letter was nmailed to the wong address.
This error was corrected by a second letter sent to Price on
February 2, 2003. Therefore, Price’s 90-day tine limt to file her
clains under Title VII began on February 7, 2003.

2 On June 1, 2004, the district court found that class
certification was not warranted on the basis of Federal Rule of
Cvil Procedure 23(b)(2) because nonetary, and not injunctive
relief, was the predom nate relief sought by Price. On August 25,
2004, the district court found that class certification was not
warranted on the basis of Rule 23(b)(3) because individual issues
woul d predom nate over class-w de issues, and judicial efficiency
woul d not be served by litigating the case as a class action.
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Plaintiffs’ case, which the district court granted on Decenber 22,
2004, the sane date on which the district court denied Price’s
final notion for class certification. The Ceveland Plaintiffs,
whose case was dismssed wthout prejudice, now appeal the
di sm ssal of their case.

2.

Though Choctaw 3 ove filed a notion to dismss the d evel and
Plaintiffs' case, the district court treated the notion as one for
summary j udgnment because Choctaw d ove i ncl uded evi dence out si de of
the pleadings. This Court reviews the district court’s grant of
sunmary judgment de novo.® Summary judgnent is appropriate “if the
pl eadi ngs, depositions, answers to interrogatories, and adm ssi ons
on file, together with the affidavits, if any, show that there is
Nno genui ne issue as to any material fact and that the noving party
is entitled to a judgnent as a matter of law. "% |f the nopving
party neets the initial burden of show ng there i s no genuine i ssue
of material fact, the burden shifts to the nonnoving party to
produce evi dence or designate specific facts show ng the exi stence

of a genuine issue for trial.”®

3 Gowesky v. Singing River Hospital Systens, 321 F.3d 503, 507
(5th Gr. 2003).

4 Fed. R Civ. P. 560); see also Celotex Corp. v. Catrett, 477
U S. 317, 322-23 (1986).

5> Allen v. Rapides Parish Sch. Bd., 204 F.3d 619, 621 (5th Gr
2000) .



3.

This CGrcuit has long required plaintiffs to exhaust their
adm ni strative renedi es before bringing suit under Title VI|.® In
order to file suit under Title VII, a plaintiff first nust file a
charge with the EECC wi t hin 180 days of the alleged discrimnatory
act.” |If and once the EEOC issues a right-to-sue letter to the
party who has filed the EECC charge, that party has 90 days to file
a Title M action.? W have not, however, demanded such
exhaustion in all situations because we are aware that literal
conpl i ance does not al ways effectuate the requi renent’s purpose of
pronoting informal settlenents.® Thus, we have recognized that
“[1]t would be wasteful, if not vain, for nunerous enpl oyees, all
wth the sane grievance, to have to process nmany identical
conplaints with the EEQOC If it is inpossible to reach a

settlenent with one discrimnatee, what reason would there be to

6 See Weeler v. Anerican Hone Products, Corp., 582 F.2d 891,
897 (5th Cr. 1977).

! 42 U.S.C. § 2000e, et seq. (except that in “deferral
jurisdictions” an extended 300-day period applies; the 300-day
statute of limtations is not applicable to this case).

8 1d.

® Crawmford v. United States Steel Corp., et al., 660 F.2d 663,
666 (5th Cir.1981) (explaining that the purpose of the EEOC charge
requirenent is toinsure that the settlenent of grievances be first
attenpted through the office of the EEQC)(internal citations
omtted).



assune the next one woul d be successful [?]"1° One such situation in
whi ch we have relaxed the Title VII filing requirenent arises when
a non-filing party wi shes to piggyback his judicial action on the
claimof a party who followed the adm nistrative procedures. This
Circuit has held that “in an action involving clains of severa
persons arising out of simlar discrimnatory treatnent, not all of
themneed to have filed EECC charges as | ong as one or nore of the
plaintiffs had satisfied the requirenent.” |In Gatis v. Crown
Zel l erbach Corp., we held that it is not necessary for each nenber
of aclass to file an EEOC charge as a prerequisitetojoina Title
VII suit as long as at |east one naned plaintiff had filed such
charges. 2 \Weeler v. American Home Products Corp. extended QCatis
to non-class suits, holding that simlarly situated i ntervenors who
had not filed EEOC charges could maintain a Title VII claimif the
original plaintiffs had filed tinely charges.®® In both Gatis and
Wheel er, this Court held that certain eligible parties were excused
fromfiling an EECC charge when they were permtted to join or
intervene in a lawsuit in which the original, simlarly situated

plaintiff had fully exhausted the adm nistrative requirenents.

10 QCatis v. Crown Zell erbach Corp., 398 F.2d 496, 498 (5th Cir.
1968); see also Wi v. Thomas, 863 F.2d 1543, 1547 (11th Cr. 1989).

11 Crawford, 660 F.2d at 665.
12398 F.2d at 499.
13 582 F.2d at 897.



This Grcuit further explained the piggyback concept in
Bettcher v. The Brown Schools, Inc., in which we stated that the
“single filingrule” is a“carefully limted exception” that all ows
parties to “opt-in to a suit filed by any simlarly situated
plaintiff under certain conditions.”? |n Bettcher, this Circuit
would not allow a plaintiff to piggyback on the EEOC charge fil ed
by a fellow enpl oyee who had received a right-to-sue notice from
the EEOC but decided not to file suit. The Court explained that
there are three conditions that nust be satisfied before a
plaintiff may invoke the single filing rule:

First, the plaintiff nust be simlarly situated to the

person who actually filed the EEOCC charge. Second, the

charge nust have provi ded sone notice of the collective

or class-wide nature of the charge. Finally, a

prerequisite — inplicit to be sure - for piggybacking

under the single filing rule is the requirenent that the

i ndi vidual who filed the EEOCC charge nust actually file

a suit that the piggybacking plaintiff may join. 1
Clearly, Bettcher would not allowthe Ceveland Plaintiffs to file
a separate suit based on Price’s EEOC charge if Price had not filed

suit herself.

14262 F.3d 492, 493-94 (5th Cir. 2001), citing, Anson v. Univ.
Texas Health Science Cir., 962 F.2d 539, 540 (5th Cr. 1992).

1 1d. at 494 (internal citations omtted).



It is also clear fromBettcher that this Crcuit intended for
the single filing rule only to permt a non-charging party to join
or intervene in a lawsuit filed by a charging party who has
properly exhausted the adm nistrative requirenents. Unli ke the
situation in Bettcher, Price has actually filed a suit in which the
Cleveland Plaintiffs could have attenpted to join. However, the
Cl eveland Plaintiffs decided not to “opt-in” to the Price |awsuit.
I nstead, the Ceveland Plaintiffs filed their own separate suit and

attenpted to piggyback on the Price EEOCC charge. The d evel and
Plaintiffs would now have us read Bettcher as allow ng the
extension of the single filing rule to permt the C evel and
Plaintiffs to file an independent suit on an otherw se
unexhausted Title VII claim Bettcher does not contenplate
such use of the single filing rule. A non-charging party
cannot bring her own independent |awsuit based upon anot her
party’s charge. To allow otherwi se would “threaten to consune
the statutory rule, which clearly requires all [Title VII]
plaintiffs to file a charge before filing a lawsuit.”?® To do

what the Ceveland Plaintiffs ask would effectively overrule

1 1d. at 495. Bettcher refers specifically to clains brought
under the Age Discrimnation in Enploynent Act (ADEA) clains.
However, the single filing rule refers to the EEOC adm ni strative
charge requirenents which are treated the sane under the ADEA and
Title VII. See Anson, 962 F.2d at 542-43.



Bettcher. W need not consider all the reasons we cannot al |l ow
the Ceveland Plaintiffs to invoke the single filing rule in
this situation. The first inpedinent suffices - this pane
cannot overrul e anot her panel’s precedent.

Qur conclusion that individuals filing separate Title VII
suits that are later consolidated may not piggyback is
consistent wth the conclusions of our sister circuits which
have addressed the i ssue. See, e.g., Wite v. BFI Wste
Services, LLC, 375 F.3d 288, 294 (4th Cr. 2004) (rejecting
application of single filing rule where plaintiff “did not
formally join the earlier EECC charge or any civil conplaint
brought thereafter wth respect to that EEOC charge.”);
Tol liver v. Xerox Corp., 918 F.2d 1052, 1057 (2d G r. 1990)
(“TUnder Title VII, the single filing rule has been used only
to permt joining a preexisting suit in which at |east one
plaintiff had filed a tinely charge.”).

CONCLUSI ON

The Cleveland Plaintiffs did not properly exhaust their
adm ni strative renedi es before bringing suit under Title VII.
They did not file atinmely charge wth the EECC or receive from
the EEOC the requisite statutory notice before filing their

suit. Their case does not fall within any of the exceptional



situations in which this Grcuit has allowed a claimant to
pi ggyback his judicial action on the claim of a party who
followed the adm nistrative requisites of the Act. Moreover,
this case does not present persuasive reasons for recogni zing
the piggyback exception here. Therefore, the develand
Plaintiffs nust fail intheir attenpt to piggyback on the Price
EECC charge. For the reasons explained above, the district
court’s dismssal of the Geveland Plaintiffs for failure to

conply with the Title VIl prerequisites is AFFI RVED.
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