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PER CURIAM:”

Sergio Ampuero-Zeballos petitions this court for review of an order of the Board of
Immigration Appeals (“BIA”) affirming the Immigration Judge’' s (“1J’) order of removal. Ampuero-
Zeballos argues that: (1)the 1J abused his discretion in denying Ampuero-Zeballos's motion for a

continuance; (2) the BIA’s affirmance of the |J s decision violated federal regulations; (3) his due

"Pursuant to 5th Cir. R. 47.5, the Court has determined that this opinion should not be
published and is not precedent except under the limited circumstances set forthin 5th Cir. R. 47.5.4.
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process rights were violated because he did not receive the briefing schedule; and (4) he was denied
hisright to counsel. We deny the petition.
|. FACTUAL AND PROCEDURAL BACKGROUND

Petitioner Sergio Ampuero-Zeballosisanative and citizen of Boliviawho entered the United
Stateson February 19, 1999, as a nonimmigrant visitor with permission to remain in this country for
six months. On March 20, 2003, the Department of Homeland Security issued a Notice to Appear
aleging that Ampuero-Zeballos had remained in the United States for longer than permitted in
violation of 8 U.S.C. § 1227(a)(1)(B). Removal proceedings began on March 26, 2003.

On May 16, 2003, Ampuero-Zeballos filed a motion seeking a change of venue from
Harlingen, Texas, to Dalas, Texas. Although the motion indicated that Ampuero-Zeballos was
residing in Tulsa, Oklahoma, the motion requested the venue be transferred to Dallas because he
maintained a residence there and relevant witnesses also resided there. In that motion, Ampuero-
Zeballos, through counsel, admitted both the factual allegationsin the Notice to Appear and that he
was subject to removal as charged. The motion aso contained a request by Ampuero-Zeballos's
counsel to withdraw. In separate orders, both the motion for a change of venue and the motion to
withdraw were granted on June 13, 2003. On June 17, 2003, Ampuero-Zeballos married hiswife, a
United States citizen.

At the hearing, Ampuero-Zeballos appeared without counsel and indicated that he wanted the
proceedings transferred t o Oklahoma City. The |1J explained that his attorney had requested the
proceedingsbetransferred to Dalasand that thetransfer had already occurred. The 1Jthenruled that
removability had been established and asked Ampuero-Zeballosto designate the country to which he

wanted to be removed; he designated Bolivia. The |J concluded the hearing by granting Ampuero-



Zeballos athree-day continuance to obtain a new attorney. On October 6, 2003, Ampuero-Zeballos
had secured new counsel and the 1J granted his request for another continuance so counsel would
have time to prepare.

The proceedings reconvened on December 1, 2003, at which time Ampuero-Zeballos asked
for athird continuance so that he could pursue an application for adjustment of status based on his
June 17, 2003, marriage to a U.S. citizen. His counsel indicated that an application for adjustment
had not been filed, but Ampuero-Zeballos' s wife had submitted a petition for an immediate relative
visatwo days earlier. The lJnoted hislack of jurisdiction over a petition for an immediate relative
visa, denied the request for a continuance, and entered an order of removal against Ampuero-
Zeballos.

On December 31, 2003, Ampuero-Zeballos filed a Notice of Appea to the Board of
Immigration Appeals (“BIA”) arguing that the | Jerred by refusing to grant acontinuance. On March
9, 2004, counse! filed a motion requesting a withdrawal. On December 1, 2004, the BIA mailed a
briefing schedule to Ampuero-Zeballos at his Oklahoma address, indicating that he must file his brief
by December 22, 2004. Ampuero-Zeballos contends that he did not receive the briefing schedule;
consequently, he never filed abrief withthe BIA. The BIA affirmed the | J sdecisonwithout opinion
on April 19, 2005. Ampuero-Zeballos filed a Petition for Review with this court on May 19, 2005.

Ampuero-Zeballos aso filed a motion asking the BIA to reconsider its April 19, 2005,
summary affirmance arguing that thelJerred by failing to grant a continuance, that he did not receive
the briefing schedule, and that the summary affirmance deprived him of an adequate opportunity to
pursueadministrativereview. The Bl A denied themotionfor reconsideration on June 6, 2005, stating

that it saw no basisfor reconsideration of Ampuero-Zeballos sclamthat thelJerred, that the briefing



schedule was sent to his address of record, and that the presumption of delivery applied. Ampuero-
Zeballos did not file a Petition for Review of that decision.
1. STANDARD OF REVIEW

“Becausethe BIA summarily affirmed the opinion of theJ, wereview thefactual findingsand
legal conclusions of the 1J.” Eduard v. Ashcroft, 379 F.3d 182, 186 (5th Cir. 2004). This court
reviewsan |J srefusal to grant a continuance for abuse of discretion. See Patel v. INS, 803 F.2d 804,
806 (5th Cir. 1986). Additionally, this court reviewsits jurisdiction de novo. Balogun v. Ashcroft,
270 F.3d 274, 277 (5th Cir. 2001).

[11. DISCUSSION

A. Whether the 1J Abused His Discretion in Denying Petitioner’s Motion for a Continuance

Ampuero-Zeballos contends that the 1J erred in concluding that he lacked the authority to
determine whether the marriage was bonafide, and, that by denying hismotion for acontinuance, the
|Jdid not permit himto put forth the relevant evidence. We disagree. It isundisputed that Ampuero-
Zeballoswas not married until after the removal proceedings against him began. Accordingly, hewas
not eligible to seek adjustment of status on the basis of the marriage unless he could produce

clear and convincing evidence. . . that the marriage was entered into in good faith and

in accordance with the laws of the place where the marriage took pl ace and the

marriage was not entered into for the purpose of procuring the aien’s admission as

an immigrant and no fee or other consideration was given . . . for the filing of a

petition.
8 U.S.C. § 1255(¢)(3).

Although Ampuero-Zeballos s wife had submitted a petition for an immediate relative visa

and he produced a marriage certificate showing that the two were married in June 2003, Ampuero-

Zeballos had not applied for adjustment of status, nor did he produce any other evidence that the



marriage was bona fide. See 8 C.F.R. § 1245.1(c)(9)(v) (stating that examples of evidence
demonstrating that amarriageisbonafideinclude, inter alia, documentation showing joint ownership
of property; a lease showing joint tenancy of a common residence; documentation showing
commingling of financid resources; affidavits of third parties having knowledge of the bona fides of
the marital relationship). Reviewing the 1J s decison under the abuse of discretion standard, we
cannot conclude that the IJ erred in refusing to grant a third continuance.
B. Whether the BIA Violated Federal Regulations by Summarily Affirming the 1J s Decision

The BIA may affirman | J sdecision without awritten opinion where amember of the Board
concludes:

that the result reached in the decision under review was correct; that any errorsinthe

decision under review were harmless or nonmaterial; and that

(A) The issues on appeal are squarely controlled by existing Board or federa court

precedent and do not involve the application of precedent to anovel factual situation;

?I:g) The factual and legal issues raised on appeal are not so substantial that the case

warrants the issuance of awritten opinion in the case.
8 C.F.R. 8§1003.1(e)(4). “Thiscourt has previously joined the magority of circuitsin approving the
authority of the BIA to affirm the immigration judge’ s decision without giving additional reasons.”
Soadjede v. Ashcroft, 324 F.3d 830, 832 (5th Cir. 2003). Ampuero-Zeballos argues that the
circumstances articulated in the regulations do not apply because without his brief, the BIA did not
have sufficient information to determine whether the 1J s decision was correct. We have previoudy
rejected the argument that we must review the BIA’ s decision to summarily affirmthe | J sdecision.
See Garcia-Melendez v. Ashcroft, 351 F.3d 657, 662 (5th Cir. 2003). See generally Ngure v.
Ashcroft, 367 F.3d 975, 982-88 (8th Cir. 2004) (discussing whether the BIA’s decision to affirm

without opinionissubject to judicia review). As explained above, where the BIA summarily affirms



thelJ sdecision, wereview the |J sdecision. Thus, thefailure of Ampuero-Zeballosto submit abrief
to the BIA isirrelevant; we have reviewed the |J' s decision and concluded that he did not abuse his
discretion in refusing to grant a continuance. Additionally, to the extent that Ampuero-Zeballosis
arguing that the BIA’s procedure violates his due process rights, we have previoudy held that the
BIA’s streamlining procedure does not violate due process. Soadjede, 324 F.3d at 832-33.
Accordingly, Ampuero-Zeballos is not entitled to review of the BIA’s decision to summarily affirm
the 1J s decision.

C. Whether Petitioner’ s Due Process Rights Were Violated Because He Did Not Submit aBrief to
the BIA

Ampuero-Zeballos contendsthat the opportunity to submit abrief wasin effect ahearing and
thus, he was denied due process because he did not receive the briefing schedule. He arguesthat the
BIA erroneously relied on the presumption of delivery articulated in Inre Grijalva, 21 1. & N. Dec.
27, 37 (BIA 1995), because the briefing schedule was not mailed via certified mail. We conclude we
lack jurisdiction to review this clam because Ampuero-Zeballos failed to petition for review of the
BIA’s denial of his motion for reconsideration.

This court has jurisdiction to review final orders of removal; however, a petition for review
must be filed within thirty days after the date of the fina order of removal. 8 U.S.C. 88 1252(a), (b).
“The time limit for filing a petition for review of afinal order of deportation is mandatory and
jurisdictional.” Guirguisv. INS, 993 F.2d 508, 509 (5th Cir. 1993) (internal guotations omitted).
Thus, this court only has jurisdiction to review afina order where the petitioner has timely filed a
petition for review. In Sone v. INS, 514 U.S. 386 (1995), the Supreme Court held that pending

motions for reconsideration do not toll the findlity of afinal order of removal. The Court explained



that “[a]ln order would be fina when issued, irrespective of the later filing of a reconsideration
motion, and the aggrieved party would seek judicia review of the order within the specified period.
Upon denial of reconsideration, the petitioner would file a separate petition to review that second
fina order.” 1d. at 395. The Court concluded that Congress “envisioned two separate petitionsfiled
to review two separate final orders.” Id. at 405.

In the instant case, Ampuero-Zeballos timely petitioned for review of the BIA’s origind
decision, but did not separately petition for review of the BIA’s denia of his motion for
reconsideration. Consequently, we havejurisdiction to review the original order, but not the motion
for reconsideration. Accord Andia v. Ashcroft, 359 F.3d 1181, 1183 n.3 (9th Cir. 2004) (“The
petitioners failed to appeal the BIA’s denid of their motion to reconsider. Both the Supreme Court
and this circuit have made clear that the BIA’s denial of amotion to reconsider is a separate action
that must be separately appeal ed for thiscourt to havejurisdiction.”); Khouzamv. Ashcroft, 361 F.3d
161, 167 (2d. Cir. 2004) (concluding that the court had jurisdiction to review the BIA’ sinitial order
for which the petitioner timely filed a petition for review even after the BIA denied a motion to
reconsider the decision and declining to takejudicia notice of the BIA’ sdecision denying the motion
for reconsideration); see Karimian-Kaklaki v. INS, 997 F.2d 108,113(5th Cir. 1993) (“Because
petitioners' untimely petition for review deprives us of jurisdiction to review the final order of
deportation, we do not reach the merits of their appeal.”).

Ampuero-Zeballos tries to circumvent this jurisdictional bar by contending he is not
challenging the BIA’s denial of his motion to reconsider, instead he asserts that this a due process
claim. “Clamsof due processviolations, except for procedural errorsthat are correctableby the BIA,

aregeneraly not subject to theexhaustion requirement.” Roy v. Ashcroft, 389 F.3d 132, 137 (5th Cir.



2004). “When a petitioner seeksto raise aclaim not presented to the BIA and the claim is one that
the BIA has adequate mechanisms to address and remedy, the petitioner must raise the issue in a
motion to reopen prior to resorting to review by the courts.” Goonsuwan v. Ashcroft, 252 F.3d 383,
390 (5th Cir. 2001). Ampuero-Zeballos presented the argument to the BIA in his motion for
reconsideration; however, as we explained above, we lack jurisdiction to review the BIA’ s decision
on that motion. Consequently, we decline to consider those arguments. Cf. Navarro-Miranda v.
Ashcroft, 330 F.3d 672, 676-77 (5th Cir. 2003) (“Navarro’ spetitionfor review of the Board’ sdenia
of reconsideration of hismotion to reopen hisremoval proceedingsis dismissed as untimely. We do
not, therefore, address his argument (made in his motion for reconsideration but not in his motion
to reopen) that under S. Cyr he should be eigibleto apply to the Attorney General for discretionary
relief.”).
D. Whether Ampuero-Zeballos Was Denied His Right to Counsel

Ampuero-Zeballos argues that the 1J only informed him of hisright to counsel after finding
that removal had been established by clear and convincing evidence. He contendsthat he was denied
the opportunity to consult with counsel before answering questions that led to a decision regarding
his removability. Because Ampuero-Zeballos faled to present this argument to the BIA, we lack
jurisdiction to review this clam. There being no Sixth Amendment right to counsel in immigration
proceedings, Ampuero-Zeballosrelies on his statutory right to counsel. See Ogbemudia v. INS, 988
F.2d 595, 598 (5th Cir. 1993); 8 U.S.C. 8 1362. Accordingly, Ampuero-Zeballos was required to
present thisclaimbeforethe BIA. Issuesnot raised beforethe BIA may not beraised for thefirst time
before this court. See Goonsuwan, 252 F.3d 383 at 388-90. Moreover, assuming arguendo that we

have jurisdiction to review this claim, Ampuero-Zeballosis not entitled to relief. Ampuero-Zeballos



appeared without counsel at the hearing when the 1J made his ruling on removablility; however, the
|J sruling was based on an earlier motion filed by Ampuero-Zeballos' s counsel in which he conceded
removability. Thus, contrary to hiscontention, he had the opportunity to consult with counsel before
answering questions that resulted in the decision regarding his removability.

V. CONCLUSION

For the foregoing reasons, the petition for review is DENIED.



