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Lyndon Jordan, a native of Quyana and a | awful pernmanent
resident of the United States, petitions for review of the final
order of the Board of Immgration Appeals (BIA) affirmng w thout
opinion an Inmmgration Judge (1J) decision finding Jordan
renovabl e as an alien convicted of an aggravated fel ony. Under
8 US.C 8§ 1227(a)(2)(A) (iii). Jordan argues that the |IJ erred
in finding a 2002 New York mari huana conviction to be an

aggravated felony under 8 U.S.C. § 1227.

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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Under 8 U.S.C. § 1252(a)(2), this court has jurisdiction to
review clainms, such as Jordan’s, raising questions of |aw

8 US.C 8 1252(a)(2)(D). See also Rodriquez-Castro v. Gonzales,

427 F.3d 316, 319 (5th CGir. 2005) (holding § 1252 applies
retroactively to cases pending upon its enactnent); Qmari V.
Gonzal es, 419 F.3d 303, 306 (stating that question of whether a
prior conviction is an aggravated felony is a | egal one). Even
if the REAL ID Act did not provide jurisdiction, this court would
“have jurisdiction to determne [its] own jurisdiction, i.e., to

determ ne whet her the conviction qualifies as an aggravated

felony.” Omari_v. Gonzales, 419 F.3d 303, 306 (5th Gr. 2005)).

This court accords substantial deference to the BIA s
interpretation of the INA. Qmri, 419 F.3d at 306-07 (citing

Smal ley v. Ashcroft, 354 F.3d 332, 335-36 (5th Gr. 2003)). The

court reviews de novo “whether the particular statute that the
prior conviction is under falls within the relevant | NA
definition.” |[|d. (citations omtted). Because the BIA affirned
"W thout opinion," this court directly reviewthe |J's deci sion.

Soadj ede v. Ashcroft, 324 F.3d 830, 831-32 (5th Gr. 2003).

Under the Illegal I'mmgration Reformand | nm grant
Responsibility Act (IIRIRA), an alien who commts an aggravated
felony is renovable. 8 U S.C. 8§ 1227(a)(2)(A)(iii). Under 8
US C 8§ 1101(a)(43)(B), an “aggravated felony” includes “drug
trafficking crinme[s], as defined by 18 U S.C. §8 924(c). A “drug

trafficking crime” has two el enments under 8 924(c)(2): (1) the



No. 05-60539
-3-

of fense i s puni shable under the Controll ed Substances Act (CSA)
and (2) that the offense is a felony under federal or state |aw

United States v. Sanchez-Villal obos, 412 F.3d 572, 574 (5th Cr

2005), cert. denied, 126 S.C. 1142 (2006). Such a drug offense

is afelony if it “is punishable by inprisonnment for nore than
one year under any |law of the United States or of a State or
foreign country that prohibits or restricts conduct relating to
narcotic drugs, mari huana, anabolic steroids, or depressant or

stimul ant substances.” 21 U S.C. § 802(44); see Sanchez-

Villal obos, 412 F.3d at 574 (holding that 8§ 802(44) provides the

applicable definition of “felony”).

I n anal ogous i nm gration cases involving determ nation of
whet her a prior conviction constitutes an aggravated fel ony,
courts enploy a categorical approach, looking first to the
el enents of the offense, and then to the chargi ng docunents,
stipulated facts, or sone other formal finding of the rel evant
facts of conviction. See Orari, 419 F.3d at 307. If the offense
conduct charged can enconpass sonething | ess than an aggravated
felony, the offense is not deened an aggravated felony. 1d.

In the instant case, Jordan was convicted of violating New
York Penal Law 8§ 221.40, stating “A person is guilty of crimna
sale of marihuana in the fourth degree when he know ngly and
unlawful |y sells mari huana except as provided in section 221. 35
of this article.” NY. PeENAL LAWS 221.40. The violation is a

state class A m sdeneanor, for which the sentence “shall not
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exceed one year.” [d.; NY. PeEnaL Law8 70.15. Section 221. 35,
crimnal sale of marihuana in the fifth degree (also a

m sdeneanor), penalizes an individual who “know ngly and
unlawful |y sells, w thout consideration, one or nore
preparations, conpounds, m xtures or substances containing
mar i huana and the preparations, m xtures or substances are of an
aggregate weight of two granms or |less; or one cigarette
containing mari huana.” N. Y. PENAL LAWS 221.35. An offense would
not be included in 8§ 221.35 (and woul d be included in 8§ 221.40)
either if the sale was (1) for consideration or (2) for an anount
of nore than two grans or one cigarette. See N Y. PeENAL LAw

§ 221.35. Under New York law “sell” is defined as “to sell,
exchange, give or dispose of to another, or to offer or agree to
do the sane.” N'Y. PenaL Law§ 220. 00.

An individual may violate § 221.40 without that conviction
qualifying as a federal felony. |If an individual either sells
for consideration |ess than two grans or one cigarette of
mari huana or distributes wi thout consideration nore than two
grans or one cigarette of mari huana (but |ess than 25 grans) then
he has violated 8 221.40 because the crine is not enconpassed by
§ 221.35 (but has not risen to the 25 granms level of N Y. PeENAL
Law § 221.45). That state m sdeneanor woul d not be a federa
felony if it fell within the purview of 21 U S.C. 8§ 841(b)(4).
Section 841(b)(4) provides that an individual who “distribut][es]

a smal|l anmount of mari huana for no renuneration” shall be
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puni shed as if for sinple possession (21 U S.C. § 844). A

si npl e possession conviction under 8 844 is punishable by a
maxi mum term of inprisonnent of one year, unless the individual
has a prior narcotics conviction, in which case the individual
may be sentenced to a maximumtermof two years inprisonnment. 21
US C 8§ 844(a). Under 18 U . S.C. 8§ 3559(a), a sinple possession
conviction without a prior narcotics conviction would be a
federal m sdeneanor (less than one year inprisonnment), but the
two year maxi num sentence conviction would be a federal felony.
Thus, a violation of N Y. PeNaL LAWS 221.40 is not categorically
an “aggravated felony” under 8 U S.C. § 1101(a)(43)(B). See
QOmari, 419 F.3d at 308 (holding that a conviction under federal
fraud statute was not categorically an aggravated felony for

i mm gration purposes).

Because the New York statute at issue is divisible, the
court may | ook to Jordan’s actual conviction to determne if it
was for conduct qualifying as an aggravated felony. See id. 419
F.3d at 308 (citations omtted). |In such an analysis, the court
exam nes the record of conviction to determne if the particul ar
conviction qualifies as an aggravated felony. [d. In a
situation involving a guilty plea, the court may consider "the
chargi ng docunent, witten plea agreenent, transcript of plea
col l oquy, and any explicit factual finding by the trial judge to

whi ch t he defendant assented.” Shepard v. United States, 544

U S 13, 20-21 (2005); see QOmari, 419 F.3d at 308. The court may
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not consider “[d]ocunents not of that kind, including police
reports and conpl aint applications.” Omari, 419 F.3d at 308.

In this case, the only formal docunent of Jordan’s
conviction in the admnistrative record is the Certificate of
Di sposition of the 2002 conviction. That docunent states only
that Jordan pleaded guilty to a violation of NY. PENAL LAW
§ 221.40. The docunent does not indicate that the conduct
involved a sale for consideration or the distribution or sale of
nmore than a small anmount. The docunment al so does not indicate
that Jordan has prior narcotics convictions. The docunentation
does not support a finding that Jordan engaged in conduct or had
prior convictions that would raise his violation to the |evel of
a federal felony. See QOmri, 419 F.3d at 308-09 (finding record
insufficient to establish a prior conviction was an aggravat ed
fel ony where the only avail able formal docunments of conviction
did not show that actual offense qualified). Thus, the IJ erred
in finding that the prior state conviction qualified as an
aggravated fel ony for purposes of renoval.

The Governnent additionally argues that the IJ did not err
because Jordan was renovabl e as an alien convicted of an of fense
involving a controlled substance. See 8 U S.C. § 1227. Under 8
US C 8§ 1227, “[a]n alien who at any tinme after adm ssion has
been convicted of a violation of . . . any law or regulation of a
State, the United States, or a foreign country relating to a

control |l ed substance (as defined in section 802 in Title 21)
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other than a single offense invol ving possession for one’s own
use of 30 grans or |less of marijuana, is deportable.” Although
the Governnent alleged the controlled substance grounds in the
Notice to Appear, the |IJ did not rule on the issue. A court
reviewi ng an agency deci sion may not conduct a de novo inquiry
into a matter not considered by an adm nistrative agency and
reach its own conclusions in the nmatter based on its inquiry.

Gonzales v. Thomas, 126 S. . 1613, 1615 (2006) (citations

omtted). Because the agency has not consi dered whether the 2002
of fense constituted a controlled substance offense, the matter
must be remanded to “bring its expertise to bear upon the

matter,” “evaluate the evidence,” and “make an initial

determnation.” |INS v. Olando Ventura, 537 U S. 12, 17 (2002)

(per curianm (quoted with approval in Thomas, 126 S. C. at
1615) .

Accordingly, Jordan’s petition for reviewis GRANTED and the
order of the BIA is VACATED and REMANDED for further proceedi ngs
consistent with this opinion.

PETI TI ON FOR REVI EW GRANTED;, VACATED AND REMANDED



