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(04-0661)

Bef ore DEMOSS, STEWART, and PRADO, Circuit Judges.
PER CURI AM *

Petitioners Chevron USA, Inc. (“Chevron”) and Crawford & Co.
(“Crawford”) appeal the order of the Benefits Review Board (“BRB’
or “the Board”) affirmng the admnistrative |law judge’'s (“ALJ")
decision to deny Petitoners’ request for special fund relief
under the Longshore and Harbor Wrkers’ Conpensation Act
(“LHWCA")§ 8(f) , 33 U.S.C. 8§ 908(f), 944. The BRB' s order

" Pursuant to 5TH QRoUT RULE 47.5, the court has deternined
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QRaUT
RULE 47.5. 4.
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contains no reversible error. The Board correctly applied the
law, and it properly concluded that the ALJ's factual findings
wer e supported by substantial evidence on the record as a whol e.

W therefore AFFIRM t he Board’ s order.

| . FACTUAL AND PROCEDURAL HI STORY

Chri stopher Heavin (“Heavin”) began working for subsidiaries
of Gulf G1! on the day of his graduation fromcollege in 1976
On Cctober 13, 1986, while working as a facility operator, Heavin
fell approximately forty feet froman offshore drilling platform
He suffered a bruised heart, punctured |ungs and di aphragm an
injured liver, a laceration to his left kidney, and fractures to
his ribs, back, hip, and right fenur.

In February 1982, prior to his accident, Heavin was treated
for back pain at Lafayette General Hospital. Heavin also
suffered from pre-existing kidney problens. |In March 1983, Dr.
Charles WIllianms renoved Heavin’s right kidney due to a
congenital deformty.

Heavin filed a claimfor benefits arising fromthe injuries
that he sustained fromthe October 13, 1986, acci dent against
enpl oyer Chevron and Crawford, Chevron’s insurance carrier, under
the LHAWCA, 33 U.S.C. 8 901 et seq., as extended by the Quter
Continental Shelf Lands Act, 43 U S.C. 8§ 1333 et seq. The ALJ

i ssued a Decision and Order Granting Permanent Total Disability

‘Al f Ol later merged with Chevron.
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Benefits on Decenber 11, 2003. O relevance to this appeal, the
ALJ deni ed Chevron and Crawford s petition for section 8(f)
relief because the ALJ found that Chevron and Crawford failed to
prove that Heavin's permanent total disability was not due solely
to the injuries he sustained fromthe October 13, 1986, accident.
The ALJ then issued a Decision and Order Denyi ng Request for

Modi fication dated May 7, 2004.

On May 20, 2004, Petitioners filed a tinely notice of appeal
wth the BRB. On April 26, 2005, the Board issued its Decision
and Order, which, anong other things, affirnmed the ALJ' s deci sion
to deny Petitioners’ request for section 8(f) relief.

Foll ow ng the Board s decision, Petitioners filed a petition
for reviewwth the Ninth Crcuit Court of Appeals on June 22,
2005. The Ninth Grcuit transferred the case to this court under
28 U.S.C. 8 1631 because Heavin sustained his injuries while
working in the Gulf of Mexico.

The ALJ' s Decision and Order Granting Pernmanent Tot al
Disability Benefits resol ved several issues related to Heavin's
wor kers’ conpensation clainm however, the sole issue raised in
this appeal is whether Petitioners have proved that they qualify
for section 8(f)’s super fund relief.

1. STANDARD OF REVI EW
When consi dering an appeal of an ALJ's order, the BRB | acks

statutory authority to “to engage in a de novo review of the



evidence or to substitute its views for those of the ALJ.” Ceres

Marine Termnal v. Dir., 118 F.3d 387, 389 (5th Cr. 1997);

(7]

ee

33 US.C 8 921(b)(3). The BRB nust accept the ALJ' s findings
unl ess they “are not supported by substantial evidence in the
record considered as a whole or unless they are irrational.”
Ceres, 118 F.3d at 389. Therefore, when review ng a decision
fromthe BRB, this court’s “only function is to correct errors of
law and to determne if the BRB adhered to its proper scope of
review--i.e., has the Board deferred to the ALJ' s fact-finding or

has it undertaken de novo review and substituted its views for

the ALJ’'s.” 1d. (quoting Avondal e Shipyards, Inc. v. Vinson, 623
F.2d 1117, 1119 n.1 (5th Gr. 1980)). Wen conducting a review
of the Board' s order, this court nust “independently exam ne the
record to determ ne whether the ALJ' s findings are supported by
substantial evidence.” 1d. W determ ne whether the ALJ s
findings were supported by substantial evidence because the LHWACA
“has the effect of shifting deference away fromthe BRB and to
the ALJ.” 1d. at n.1.

Substanti al evidence is “that relevant evidence--nore than a
scintilla but |less than a preponderance--that would cause a

reasonabl e person to accept the fact finding.” Dr. v. Ingalls

Shi pbuilding, Inc., 125 F. 3d 303, 305 (5th Cr. 1997). |In other

words, substantial evidence is “such rel evant evidence as a
reasonable m nd m ght accept as adequate to support a

conclusion.” Louis Dreyfus Corp. v. Dir., 125 F. 3d 884, 886 (5th
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CGr. 1997).
[11. DI SCUSSI ON

Petitioners contend that the Board and the ALJ' s finding
that Petitioners failed to satisfy section 8(f)’s requirenents is
not supported by substantial evidence. Specifically, Petitioners
point to evidence which they argue clearly denonstrates that
Heavin’s pre-existing back and ki dney problens contributed to his
current permanent total disability. Petitioners also argue that
the ALJ erred by focusing on the fact that their experts
addressed the incorrect standard for satisfying section 8(f).
Petitioners maintain that the ALJ should have delved into the
record to determ ne whether Petitioners produced enough evi dence
to prove that they nmet section 8(f)’'s requirenents.

Tradi tional workers’ conpensation regines followthe

“aggravation rule,” which nakes an enployer liable for an

enpl oyee’s entire disability even though the disability resulted
froma current enploynent injury and a pre-existing inpairnent.
Ceres, 118 F.3d at 389. However, section 8(f) limts the
enployer’s liability for a work-rel ated permanent disability if
t he enpl oyer can show that the enpl oyee had a pre-existing
permanent partial disability that contributed to the current

enpl oynent-related disability. 1d.; see 33 U S.C. 8§ 908(f).
After 104 weeks, section 8(f) shifts liability fromthe enpl oyer

to a special fund financed through contributions from enpl oyers



inthe industry. |Ingalls, 125 F.3d at 306 n.4; see 33 U S.C
88 908(f) (1), 944.

The el enents that an enpl oyer nust establish to take
advant age of section 8(f)’'s super fund provision depend on

whet her the enpl oyee suffered a permanent partial disability or a

permanent total disability. Two RDrilling Co. v. Dir., 894 F. 2d
748, 750 (5th Gr. 1990). In this case, the ALJ determ ned that
Heavin suffered a permanent total disability? as a result of his
work-related injuries fromthe COctober 13, 1986, accident. Thus,
Petitioners nust establish that Heavin had: “(1) an existing
permanent partial disability before the enploynent injury; (2)
that the permanent partial disability was manifest to the

enpl oyer; and (3) that the current disability is not due solely
to the enploynent injury.” 1d. (citations omtted). The

enpl oyer bears the burden of proving these elenents. 1d.; Louis

Dreyfus, 125 F.3d at 887.

The ALJ determi ned that Petitioners had satisfied the first
two of section 8(f)’s three requirenents. Therefore, the only
di sputed i ssue on appeal is whether Petitioners proved that

Heavin’s current disability is not due solely to the enpl oynent

2Under the LHWCA, a permanent total disability neans that
the claimant has suffered injuries which prevent himfrom
reentering the | abor force. See Ceres, 188 F.3d at 390-91; see
also 33 U S.C 8§ 902(10) (stating that “disability nmeans
i ncapacity because of injury to earn the wages which the enpl oyee
was receiving at the time of injury in the sane or any ot her
enpl oynent”) .




injury.® Petitioners contend that they nmet the contribution
requi renent because Heavin's October 13, 1986, accident woul d not
have rendered hi m permanently totally disabl ed absent his pre-
exi sting back and kidney disabilities. Petitioners also argue
that this court should grant them section 8(f) relief as a matter
of public policy to avoid discouraging enployers fromhiring

enpl oyees with pre-existing permanent partial disabilities.

A.  The Contribution Requirenent

Petitioners maintain that the Board and the ALJ erred by
finding that it did not neet the contribution requirenent. To
support its claim Petitioners cite to a nedical report by Dr.
Janes London in which he opined that Heavin’s injuries fromthe
Cct ober 13, 1986, accident conbined with his pre-existing back
i npai rment to produce a greater total inpairnment than would have
resulted fromthe work injury alone. Petitioners also rely on
Dr. London’ s deposition testinony in which he stated that
Heavin's current work restrictions arose fromboth the October
13, 1986, injuries and his pre-existing back inpairnent.

In addition to the pre-existing back condition, Petitioners
mai ntain that Heavin's pre-existing kidney disability contributed
to his present disability. A nedical report authored by Dr.
London dated August 25, 1998, stated that Heavin's pre-existing

congenital kidney condition nmade his injuries fromthe CQctober

This elenent is also known as the contribution requirenent.
See Ceres, 118 F.3d at 389.



13, 1986, accident materially and substantially greater.
Petitioners also rely on a nedical report by Dr. Nachman
Braut bar, which opines that the renoval of Heavin's right kidney
in 1983 was a contributing factor to his current inpairnent
because being hired with one kidney increases the risk for
devel oping renal failure and henodialysis. Finally, Petitioners
cite a nedical report by Dr. Peter G odon in which he noted that
Heavin’s kidney condition | eft himvul nerable to nephrotoxic
drugs and profound dehydration. Petitioners use Dr. G odon’s
report to argue that the pre-existing kidney condition
contributed to Heavin's current permanent total disability.
Petitioners nmaintain that if Heavin still had a right kidney, he
woul d be able to reenter the | abor market because he woul d have
hi gher ki dney function, which would allow himto take nedications
that would enable himto control his back pain and incontinence.
Contrary to Petitioners’ argunents, the ALJ found that
Heavin’s pre-existing back condition did not contribute to his
current permanent total disability. The ALJ cited a nedical
report fromDr. Blanda, which noted that Heavin' s back pain
resulted from ki dney problens. A report fromDr. Raynond
Linovitz al so suggested that Heavin's back problemreally arose
fromhis kidney problens or possibly a sciatic nerve problem
The ALJ credited Dr. Linovitz’s opinion that a 1982 nedi ca
record referring to back pain with no foll ow up treatnment was
insufficient to show that Heavin suffered froma pre-existing
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back condition. The opinions of Drs. Blanda and Linovitz provide
substantial evidence--such relevant evidence as a reasonable m nd
m ght accept as adequate to support a conclusion--to sustain the
ALJ’ s determ nation that Heavin' s pre-existing back condition, if
he even had one, did not contribute to his present disability.

See Louis Dreyfus, 125 F.3d at 886.

There was al so substantial evidence in the record for the
ALJ to conclude that Heavin's pre-existing kidney problens did
not contribute to his present disability. Dr. Godon testified
that “You have a perfect exanple of people donating a kidney for
transplant, and they have one kidney left, and they |live norma
lives...[Heavin] does not have a disability because of his

ki dneys. Even now.” Heavin v. Chevron USA, Inc., 2002-LHC 2122,

07-105398, at 27 (Dep’'t of Labor Dec. 11, 2003). Put
differently, only having one kidney does not Iimt soneone from
the I abor market. Dr. Grodon also stated that “considering the
substantial trauma to his body, in ny opinion, both kidneys would
have been damaged, in all nedical probability to an identica
degree.” |1d. Therefore, even assum ng Heavin’s kidney problens
did imt himfor the |labor force, the Cctober 13, 1986, acci dent
was so traumatic that it alone would have been sufficient to
render Heavin permanently totally disabled. The ALJ concl uded
fromthis testinony that Heavin's pre-existing kidney problem

pl ayed no role in the severity and extent of his pernanent

condition. In other words, Heavin’'s pre-existing kidney probl ens
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did not contribute to his present inability to enter the |abor
force.

The record yi el ded substantial evidence to support the ALJ s
finding that neither Heavin' s pre-existing back condition, if he
had one, nor his pre-existing kidney problens contributed to his
present inability to reenter the labor force. The ALJ credited a
medi cal report fromDr. G odon dated June 18, 2001, which stated
that Heavin’s orthopedic limtations, not his liver or kidney
disorders, limted himfromthe | abor market. Thus, Petitioners’
own expert, Dr. Godon, provided the substantial evidence for the
ALJ to determine that Heavin's pre-existing kidney condition did
not contribute to his current permanent total disability.

Havi ng revi ewed both Petitioners’ argunents and the ALJ s
deci sion and order, Petitioners establish--at best--that a fact
finder could draw multiple inferences fromthe evidence in the
record. The well-established lawin this circuit is that whether
“the facts may permt diverse inferences is immaterial. The
adm nistrative |l aw judge alone is charged wwth the duty of
sel ecting the inference which seens nost reasonable and his
choice, if supported by the evidence, may not be disturbed.”

Presley v. Tinsley Maint. Serv., 529 F.2d 433, 436 (5th Gr.

1976); Mendoza v. Marine Pers. Co., 46 F.3d 498, 500 (5th G

1995). It is the ALJ who “determ nes the weight to be accorded
to evidence and nmakes credibility determnnations.” Mendoza, 46

F.3d at 500. Further, “where the testinony of nedical experts is

10



at issue, the ALJ is entitled to accept any part of an expert's

testinony or reject it conpletely.” 1d. at 501; M]jangos V.

Avondal e Shi pyards, Inc., 948 F.2d 941, 945 (5th Gr. 1991). 1In

this case, the ALJ's selection of inferences was reasonable and
supported by the evidence. Therefore, this court cannot disturb
the ALJ' s factual findings.

Petitioners argue that the ALJ erred by focusing on the fact
that their experts’ opinions did not address the correct |egal
standard for permanent total disability cases. Petitioners’
experts, Drs. London and Grodon, stated that Heavin's current
injury is materially and substantially greater because of his
pre-existing injuries. The ALJ correctly noted that those
opi nions would be relevant to a permanent partial disability
case, but not to Heavin's permanent total disability case. See

Two R Drilling, 894 F.2d at 750. Petitioners contend that

i nstead of focusing on the fact that their experts addressed the
i ncorrect standard, the ALJ should have delved into the record to
determ ne whether Petitioners had proved the contribution

requi renent for a permanent total disability.

Petitioners’ argunent fails for two reasons. First, in
permanent total disability cases, an enployer cannot establish
the contribution requirenment by sinply showi ng that the
enpl oyee’s current disability is greater than it would have been
absent the enployee’'s pre-existing inpairnents. Ceres, 118 F. 3d
at 390; Ingalls, 125 F.3d at 306-07. Instead, the enpl oyer has

11



to prove that the enployee would not be totally disabled--i.e.,
unable to reenter the | abor force--without his prior injury.
Ingalls, 125 F.3d at 307. Second, the ALJ' s decision
denonstrates that the ALJ | ooked beyond the fact that
Petitioners’ experts addressed the incorrect standard and that
the ALJ delved into the record evidence when maki ng fact ual
determ nations. For exanple, the ALJ discredited Dr. Grodon’s
testinony that Heavin's current disability is substantially
greater than it would have been fromthe Cctober 13, 1986,

acci dent al one not only because this testinony was irrelevant to
the correct standard, but also because it was concl usory and
contradi cted sone of his other statenents. Heavin, 2002-LHC
2122, 07-105398 at 27.

B._ Public Policy

Petitioners argue that this court should grant them section
8(f) relief as a matter of public policy because Congress enacted
section 8(f) to reduce discrimnation agai nst handi capped
workers. In order to further congressional intent, Petitioners
contend that this court should construe section 8(f) liberally in
favor of enployers.

Al nost all authorities agree that Congress enacted section
8(f) to dimnish an enployer’s incentive to discrimnate agai nst

partially disabled workers. See Lawson v. Suwanee Fruit & S.S.

Co., 336 U S. 198, 201 (1949); Ceres, 118 F.3d at 389. Section

8(f) strikes a bal ance between encouragi ng enpl oyers to hire

12



partially disabled workers and avoi ding a noral hazard problemin
whi ch enpl oyers would seek to shift liability to the special fund
in cases where there were only insignificant pre-existing
injuries. lngalls, 125 F.3d at 306. Therefore, the elenents
that an enpl oyer nust prove to benefit fromsection 8(f) reflect
Congress’ s judgnent about the best way to achieve the public
policy goal of reducing discrimnation against disabled workers.
Broadly referring to Congress’s desire to reduce discrimnation
against the partially disabled is no substitute for actually
nmeeting section 8(f)’s demands. Public policy does not entitle
Petitioners to section 8(f) relief because Petitioners failed to
nmeet the contribution requirenent.
| V. CONCLUSI ON

For the reasons stated above, we AFFIRMthe decision of the

Benefits Revi ew Board.

AFFI RVED.
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