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PER CURI AM *

Li onel Gonzal es Rodriguez was convicted in Texas state court
for the nurder of Tracy CGee. He now seeks habeas corpus relief
fromhis sentence of death. After denying habeas relief on all
clains, the district court granted Rodriguez a certificate of
appeal ability (“COA”) on one issue: whether Rodriguez’s death

sentence violated his constitutional rights because he received

" Pursuant to 5TH QR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the Iimted circunstances set forth in 5TH QR R 47.5. 4.

1



i neffective assistance of counsel (“I1AC) in the punishnent phase
of his trial. W find that Rodriguez’s claimis neritless and
AFFI RM t he deni al of habeas relief. W DENY Rodriguez’s request

for a COA on all other issues.

l.

These are the facts as recounted by the district court:

Rodri guez confessed to the nurder for which he was
convicted. According to Rodriguez’s confession, he becane
physically abusive in an altercation with his nother and sister
on the night of the nurder. He then stole a shotgun and an
automatic rifle fromhis stepfather and drove around with his
cousin, Jaine Gonzal ez, |ooking for a place to rob. Rodriguez
unsuccessfully attenpted to rob a gas station. Wile driving
around, Rodriguez becane angry at another driver and repeatedly
fired shots at him This occurred in a residential nei ghborhood.
The ot her driver drove safely away and, at a distance, turned his
car around to wite down Rodriguez’'s |icense plate nunber.

Rodri guez junped out of his car and fired another shot at the
ot her driver.

Rodri guez and Gonzal ez continued driving. Wile stopped at
a stop light, Rodriguez noticed a young woman, Tracy Gee, sitting
alone in her car. He decided to rob her and steal the car. He

confessed to shooting at her one tine with the rifle. The shot



pi erced the passenger side wi ndow and CGee’s head fell forward.
Her car started rolling, and Rodri guez junped out of his car and
ran over to the other car. He nmanaged to get into the car and
pushed Gee out the driver side door onto the street. He then
drove off in the stolen car.

Gonzal ez drove away fromthe scene, and a police officer,
Theron Runnels, pulled himover. Gonzalez exited the car and,
after initially approaching the officer, began to run. After a
chase, a second officer, Randy West, arrested Gonzal ez for
evading arrest. In the neantine, Runnels found a rifle and
shotgun in the car. Wen Wst brought Gonzalez to Runnels so
that the latter could identify him Gonzal ez shouted that he did
not kill Gee but that his cousin did.

Rodriguez was arrested in the victinms car while fleeing the
scene of the crine. H's pants were stained with blood, and there
was bl ood, bone, and brain matter inside the car. Rodriguez had
brown matter in his hair. Police also recovered a fired bull et
fromthe victinms car and found gunpowder residue in Gonzalez’s
car. The gunpowder residue showed that a gun was fired from
i nside that car.

An aut opsy reveal ed a massive entrance gunshot wound to
Cee’'s right tenple that had very large |lacerations radiating
around it, and an exit wound with extensive |lacerations on the
| eft forehead. Gee’s skull had massive fractures. Sone of her
brai n extruded through the wounds. GCee |ost sone bone fragnments
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fromher skull when she was shot. The cause of death was the
gunshot wound.

During Rodriguez’s sentencing, the State presented evi dence
that Rodriguez shot at the other driver. Oficers Runnels and
West testified that, when West brought Gonzalez to the scene of
the crime where Runnels was performng inventory on Gonzal ez’ s
car, Gonzalez stated that his cousin, Rodriguez, killed Cee.

The State produced evidence that Rodriguez burglarized an
el ementary school in January 1990. Rodriguez received probation
for the burglary, but his probation was |ater revoked. His
probation officer testified that Rodriguez was physically abused
by an al coholic father during childhood. The probation officer
characterized Rodriguez as having average to sonewhat above
average intelligence and having the potential to do sonething
with his life.

The State introduced records fromthe Harris County Jai
nam ng Rodriguez as an “escape threat” and as “aggressive towards
staff,” instructing jail staff to use handcuffs and |eg irons
when noving Rodriguez fromhis cell. A Harris County Sheriff’s
Deputy testified that, during Rodriguez’s incarceration at the
Harris County Jail on the capital nmurder charge, there was a
standi ng order that Rodriguez was to wear |leg irons and handcuffs
when he was out of his cell. Rodriguez becane belligerent to a
jail deputy while being brought to a visit with his nother. Upon
returning to his cell, Rodriguez broke a window. There was al so
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evidence that while at Harris County Jail, Rodriguez was
frequently disruptive, and jail staff tried to performa daily
search of his cell for shanks or weapons. During one of these
searches, deputies found a honenmade shank

Veronica Vinton and her father testified that, after
Veroni ca refused Rodriguez’s request for a date, Rodriguez
stal ked her. Another witness testified that Rodriguez assaulted
hi m and damaged his car wwth a baseball bat. Oher wtnesses
testified that Rodriguez had a bad reputation for not abiding by
t he | aw

Cee’s sister Susan offered victiminpact testinony. She
testified that her nother’s health was affected by Tracy Cee’s
death. She al so described Tracy as a person of integrity, and
one who | oved children.

Rodriguez’s sister, Veronica Lopez, testified on Rodriguez’s
behal f. She testified that he becane very angry and rude when he
was on crack. She never saw Rodriguez get violent with anyone.
She testified that Rodriguez changed dramatically in the tine
between the murder and his trial. He had adapted to being in
prison and started a program creating panphlets that he and ot her
i nmates woul d send to juvenile honmes and churches so that young
peopl e coul d read about how the inmates wound up on death row and
could avoid the sane fate.

Rodriguez’s uncle testified that he is a recovering
al cohol i ¢ who becane sober at age 23, the sane age as Rodri guez
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at the tinme of his trial. He testified that he saw changes in
Rodri guez, specifically in Rodriguez’s desire to help others.
Rodriguez’s aunt testified that Rodriguez’'s father, Henry, abused
drugs and al cohol and was extrenely violent toward his wfe and
children. She also testified that Rodriguez changed and that he
had a religious conversion while incarcerated. Rodriguez’s great
aunt corroborated that he experienced a religious conversion and
that he was working to discourage kids from pursuing a path of
crime.

Janie Warstler, Rodriguez’s nother, testified that Henry was
very abusive and an alcoholic. She al so suspected that he was
using drugs. Henry started taking Rodriguez to bars and giving
hi m beer to drink when Rodriguez was six or seven years ol d.
Rodriguez started using drugs in his early teens.

Henry threatened to kill Ms. Warstler on nore than one
occasion. He choked her and pushed her against a wall,
threatened her with a knife, and tried to run her over. On one
occasi on, he used a shotgun to shoot down the door of M.
Warstler’s nother’s house. He was al so physically abusive to
Rodri guez and his siblings, and once threatened Rodriguez’s
sister wwth a gun. He also abused the famly pets and ot her
ani mal s.

When Rodriguez was 14, Janie left Henry, but Rodriguez
insisted on staying with his father. Sone tine |ater, Rodriguez
called his nother and told her that Henry was drunk all the tine,
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was not buying groceries, and was not giving Rodriguez any | unch
money. \When Jani e said she would cone and get him Rodriguez
told her not to because he was afraid Henry woul d be there and
woul d be violent. Janie sent her brothers to pick up Rodriguez.

Henry also testified and agreed with Janie’s testinony. He
al so observed that Rodriguez has changed for the better during
the time he has been in prison. Several other w tnesses
testified that Rodriguez has changed while in prison, experienced
religious conversion, had no significant disciplinary problens,
and was a positive influence on others.

The jury found that: (1) Rodriguez deliberately caused Tracy
Cee’'s death and with the reasonabl e expectation that her death
woul d occur; (2) there is a reasonable probability that Rodriguez
would commt crimnal acts of violence that would constitute a
continuing threat to society; and (3) there were not sufficient
mtigating circunstances to warrant inposition of a sentence of
life inprisonnent rather than death. Accordingly, the Harris
County jury convicted Rodriguez of capital nurder and sentenced

himto death on Septenber 20, 1994.

On direct appeal, the Court of Crimnal Appeals affirned

Rodriguez’s conviction and sentence. Rodriquez v. State, No.

71,974 (Tex. Crim App. Feb. 5, 1997). Rodriguez did not seek



certiorari review in the Suprene Court of the United States.
Instead, he tinely filed a state habeas application on March 27,
1998. Rodriguez’s application was denied by the Texas Court of
Crim nal Appeals based on the trial court’s findings of fact and

conclusions of law. Ex parte Rodrigquez, No. 50,773-01 (Tex.

Crim App. Cct. 23, 2002).
On July 3, 2003, Rodriguez tinely filed an anended federal

wit of habeas corpus.! Rodriquez v. Dretke, No. H 03-317 (S.D

Tex. 2005). On March 29, 2005, the district court ordered that
all habeas relief be denied, and granted a COA on one claim
Rodriguez filed notice of appeal on May 19, 2005. Rodriguez
appeal s the denial of a COA on six clains and presents one claim

on the nerits.

L1l
Because Rodriguez’s habeas petition was filed in the
district court after the effective date of the Antiterrorism and
Effective Death Penalty Act of 1996 (“AEDPA’), 28 U S.C. § 2254,

AEDPA governs his petition. See Lindh v. Mirphy, 521 U S. 320,

336 (1997). We will consider Rodriguez’'s COA request first,

foll owed by the issue for which the district court granted COA

A

! Rodriguez filed a skeletal petition at first, and then,
wth | eave of court, filed an anended application.

8



Under AEDPA, Rodriguez nust obtain a COA fromeither the
district court or appellate court before he can appeal the denial

of habeas relief. See 28 U.S.C. § 2253(c(1)); Mller-El v.

Cockrell, 537 U S. 322, 336 (2003). To obtain a COA Rodriguez
must make “a substantial showi ng of the denial of a
constitutional right.” 28 U S.C. § 2253(c)(2). That is, if
Rodri guez can show that the district court’s application of AEDPA
to his constitutional clains was debat abl e anong reasonabl e
jurists, we will issue a COA. Mller-El, 537 US. at 336

I n deciding whether to grant a COA, we are limted “to a
threshold inquiry into the underlying nerit of [the petitioner’s]

clains.” Mller-ElI, 537 U S. at 327 (citing Slack v. MDaniel,

529 U. S. 473, 481 (2000)). Qur analysis “requires an overview of
the clains in the habeas petition and a general assessnent of
[their] nmerits” rather than a “full consideration of the factual
or |l egal bases adduced in support of the clains.” 1d. at 336.
“Because the present case involves the death penalty, any doubts
as to whether a COA should issue nust be resolved in [the

petitioner’s] favor.” Hernandez v. Johnson, 213 F.3d 243, 248

(5th Gr. 2000).

I n deciding whether to grant a COA, we recogni ze that AEDPA
i nposes a deferential standard of review on a federal habeas
court with respect to clains adjudicated on the nerits in state
court. A federal court cannot grant habeas relief unless the

state court adjudication of that claimeither:
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(1) resulted in a decision that was contrary to, or involved
an unreasonabl e application of, clearly established federal

| aw, as determ ned by the Suprene Court of the United
States; or

(2) resulted in a decision that was based on an unreasonabl e
determ nation of the facts in light of the evidence
presented in the state court proceeding.

28 U . S.C. 8§ 2254(d); see Wqagins v. Smth, 539 U S. 510, 520

(2003). A decision is contrary to clearly established federal
law if it “reaches a legal conclusion in direct conflict with a
prior decision of the Suprenme Court or if it reaches a different
conclusion than the Suprene Court based on materially

i ndi stinguishable facts.” Mniel v. Cockrell, 339 F.3d 331, 337

(5th Gr. 2003), cert. denied, 540 U S. 1179 (2004). W presune

the facts to be correct unless Rodriguez neets his burden of
rebutting that presunption by clear and convincing evidence. 28
U.S.C. § 2254(e)(1).

Rodri guez argues that reasonable jurists would find it
debatable that: (1) the adm ssion of Gonzal ez’ s statenent and
Rodriguez’s jail disciplinary records did not violate Rodriguez’s
Si xth Amendnent right, (2) the challenge for cause of potenti al
juror Anita Rodriguez did not violate Rodriguez’s right to due
process, and (3) the ineffective assistance of counsel he
received with respect to each of the aforenentioned all eged
errors did not violate his Sixth Anmendnent right. Each claim
wi ||l be addressed in turn.

1. Adm ssion of Acconplice Statenents and Jail Disciplinary
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Recor ds

Rodri guez clains a COA shoul d i ssue because reasonabl e
jurists could debate whether his Sixth Amendnent right was
violated by the district court’s adm ssion of Gonzalez’'s
statenent inplicating Rodriguez as Gee’s nurderer as an “excited
utterance.” He also argues the adm ssion of his jail
disciplinary records and Gonzalez’'s statenent violated the Sixth

Amendnent under Crawford v. WAshington, 541 U. S. 36 (2004).

a.
Rul e 803(2) of the Texas Rules of Crimnal Evidence? states
that an “excited utterance” is a “statenent relating to a
startling event or condition nade while the decl arant was under
the stress of excitenent caused by the event or condition.” Tex.
R Evid. 803(2). The “critical factor” for determ ning whether a

statenent is an excited utterance is whet her the decl arant was
still dom nated by the enotions, excitenent, fear, or pain of the

event.’” Apolinar v. State, 155 S.W3d 184, 186 (Tex. Crim App.

2005) (citing Zuliani_v. State, 97 S.W3d 589, 596 (Tex. Crim

App. 2003)).

Reasonabl e jurists would not debate the district court’s

determ nation that Gonzal ez’s statenent was an excited utterance,
and that its adm ssion did not violate the Sixth Anendnent. I n

the district court, Rodriguez argued the facts are insufficient

2 After Rodriguez’'s trial, the Texas Rules of Crim nal
Evi dence changed its title to the Texas Rul es of Evidence.
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to show that CGonzal ez’ s statenent was spontaneous and

unrefl ective, because of the period of tinme that had el apsed

bet ween Gonzalez’s flight and his return to his vehicle. The
district court concluded that Rodriguez’s argunent fails because
an “excited utterance” is not defined by the period of tine

el apsed between the startling event and the statenent nmade about

it. See Zuliani, 97 SSW3d at 596 (“[I]t is not dispositive that

the statenent is an answer to a question or that it was separated
by a period of tinme fromthe startling event; these are sinply
factors to consider in determ ning whether the statenent is
adm ssi bl e under the excited hearsay exception.”). The district
court noted that: (1) Gonzalez blurted out his remarks concerning
Tracy CGee’s nmurder after fleeing a routine traffic stop, being
chased by police officers, and bei ng apprehended whil e weapons
fromwithin his vehicle were being inventoried by police, and (2)
Gonzal ez actually observed the events he described and his
i ntervening actions, including hiding in a swinmng pool and in
soneone’s vehicle, and deneanor were known to the two officers.
Rodriguez fails to make a substantial show ng that he was denied
his constitutional right.
b.

Rodri guez al so argues that reasonable jurists could debate

the district court’s determ nation that the introduction of both

Gonzal ez’ s statenent and the jail disciplinary records do not
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violate Crawford,® 541 U S. 36 (2004). See also U S. ConsT.
anends. VI, XIV. Rodriguez’s argunents are barred by the non-

retroactivity doctrine of Teague v. Lane. Lave v. Dretke, 444

F.3d 333, 337 (5th Gr. 2006) (holding that the rule in Ctawford

is not to be applied retroactively); see also Teague v. Lane, 489

U S 288, 301 (1989) (holding that, except in very limted
circunst ances, a federal habeas court cannot retroactively apply
a new rule of crimnal procedure).

Reasonabl e jurists would not debate the district court’s
determ nation that the state court admtted both Gonzal ez’ s
statenent and the jail disciplinary records under prevailing | aw
at the tinme that Rodriguez’s conviction becane final. The
district court found that the officers’ testinonies recounting
Gonzal ez’ s statenent satisfied the Confrontation Cl ause because
they qualified under a firmly-rooted hearsay exception. See

Wite v. Illinois, 502 U S. 346, 355 n.8, 356 (1992). Rodriguez

has not shown that a COA should be granted on this issue. See
Teaque, 489 U S. at 301. As to the jail disciplinary records,
the district court determned that the trial court admtted the
jail disciplinary records, over objection, under the business

records exception to the general rule barring hearsay. The

3 Crawford v. Washington held that out-of-court testinonial
statenents are per_se inadm ssible against a crimnal defendant
unl ess the defendant has had a prior opportunity to cross exan ne
the declarant. 541 U S. 36, 68 (2004). Crawford did not define
“testinonial.” 1d.
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busi ness records exception was applicable at the tine of
Rodriguez’s trial and direct appeal. Tex. R CRM EviD. 803(6).
Rodriguez fails to make a substantial show ng that his
constitutional right was denied by the adm ssion of either of
t hese pi eces of evidence.

2. Challenge to Prospective Juror Anita Rodriquez

Rodri guez clains a COA shoul d i ssue because reasonabl e
jurists could debate whether the State did not violate his right
to due process by msinformng the trial court regarding the
eligibility of a challenged juror, Anita Rodriguez.

Prior to voir dire, the prosecution advised the trial court
that it believed Ms. Rodriguez was subject to a challenge for
cause under Texas Code of Crimnal Procedure article 35.16(a)(2),
whi ch provides that a juror is disqualified fromserving if she
has been convicted of any grade of theft or of a felony. TEX
Cooe. CRM Proc. art. 35.16(a)(2). Defense counsel objected to the
chal  enge on the grounds that a successfully conpleted probation
was not a conviction for purposes of disqualifying a prospective
juror.* Ms. Rodriguez adnmitted to the trial court that she had
been convicted of m sdeneanor theft in 1984 and pl aced on

probation, and she said that her probation was term nated. The

4 Trial counsel was unsure and inquired upon objecting
whet her a successfully conpl eted probationary period was a
conviction for the purpose of determning eligibility for jury
service. The trial court obtained advice fromthe court clerk
that it was a conviction.
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trial court granted the challenge for cause. Neither the trial
court nor defense counsel requested copies of Ms. Rodriguez’s
probation records.

Records fromthe Harris County Cerk’s Ofice reflect that
Ms. Rodriguez was successfully discharged from her probation, and
t he charge agai nst her was dismssed. |In the district court,
Rodri guez argued that Ms. Rodriguez was not subject to chall enge
for cause because she received and successfully conpl eted
probation; he believes the prosecution lied to the trial court
about Ms. Rodriguez’'s eligibility to serve. Rodriguez further
argued that the prosecution deliberately confused the trial court
by enploying the term*“term nating” rather than “revoking” in
descri bing the manner in which Ms. Rodriguez’ s probation ended.
The district court found the fact that Ms. Rodriguez’s probation
had “term nated” was an accurate reflection, and the trial court
deened it enough to rule on the challenge. Reasonable jurists
woul d not debate the district court’s determ nation that
Rodriguez failed to nmake a substantial show ng that prosecutorial
m sconduct violated his right to due process.

3. lIneffective Assistance of Counsel

We turn to Rodriguez’s I AC clainms regarding the adm ssion of
Gonzal ez’ s statenent and the jail disciplinary records and the
chal l enge to potential juror, M. Rodriguez. Rodriguez alleges
that reasonable jurists could debate the district court’s
decision in denying his I AC clains based on (1) his appellate
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counsel's failure to appeal the adm ssion of Gonzal ez’ s statenent
t hrough the testinonies of Oficers Runnels and West, (2) his
appel l ate counsel’s failure to appeal the introduction of the
jail disciplinary records in the Texas Court of Crim nal Appeals,
and (3) his trial counsel’s failure to tinely suppl enent the
record with evidence denonstrating the trial court’s erroneous
conclusion in dismssing Ms. Rodriguez as a juror, and to advise
appel | ate counsel of this possible ground for error.®

Strickland v. Washi ngton governs IAC clains. 466 U S. 668

(1984). In order to prevail, Rodriguez nust neet both the

deficiency and prejudice prongs of the Strickland test. 1d. at

687. Rodriguez nust tie the deficiency and prejudice prongs to
specific acts or om ssions of his counsel that are not the result
of professional judgnent. 1d. at 690. |If Rodriguez fails to
prove either prong, his claimfails.

First, to prove deficiency, Rodriguez must prove that in
light of all the circunstances as they appeared at the tine of
the conduct, his counsel’s representation fell below an objective

standard of reasonableness. |d. at 687. Rodriguez’s burden is

> Rodriguez alternatively argued in the district court that
he obtained IAC from his appellate counsel too, “if” appellate
counsel had know edge of the county clerk’s office records. The
record shows that Rodriguez’s appellate counsel attenpted to
suppl enent the appellate record before the Texas Court of
Crim nal Appeals with Ms. Rodriguez’s m sdeneanor probation
records, which was denied. The district court concluded that
Rodriguez failed to identify how his appell ate counsel perforned
deficiently.
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heavy. 1d. at 689 (stating that the court presunes the all eged
deficiencies “fall[] wthin the wi de range of reasonable

prof essi onal assistance”). See also Jones v. Barnes, 463 U S

745, 749 (1983) (“It is not required that an attorney argue every
concei vabl e i ssue on appeal, especially when sone may be w thout
merit. Indeed, it is his professional duty to choose anong
potential issues, according to his judgnent as to their nerit and
his tactical approach.”(internal citations omtted)). Second, to
prove prejudice, Rodriguez “nust show that there is a reasonable

probability that, but for [his] counsel’s unprofessional errors,

the result of [his] proceeding woul d have been different.” |d.
at 694.
A COAwll not issue on any of Rodriguez’s | AC cl ains

because reasonable jurists would not debate the district court’s
determ nation on each issue. Rodriguez’s counsel objected to the
adm ssion of CGonzalez’'s statement, and he was overrul ed.

Rodri guez contended in the district court that his appellate
counsel was ineffective by failing to raise this ground on direct
appeal. Rodriguez’'s state appellate counsel filed a brief
containing thirty points of error, but did not raise as a claim
for relief the trial court’s adm ssion of Gonzal ez’s accusations
agai nst Rodriguez. The district court found that there was no
error in admtting Gonzalez's statenent, and, therefore,

Rodri guez’ s appell ate counsel was not deficient for failing to
raise the issue. Further, the district court concluded Rodriguez
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cannot show prejudi ce because it is not reasonably likely that he
woul d have received any relief had the claimbeen presented.

Rodriguez argued in the district court that the reliability
of the jail disciplinary records was subject to challenge at the
time of appeal. The district court found that Rodriguez cannot
show that his appellate counsel was deficient in failing to
object to the adm ssion of these records because the trial court
properly admtted the records according to the |aw existing at
the time of Rodriguez’s trial and direct appeal.

Finally, reasonable jurists would agree that Rodriguez
cannot show deficiency or prejudice on the issue of whether his
trial counsel was ineffective for failing to obtain M.
Rodriguez’s records in tinme to present themto the trial court
and for failing to advise appellate counsel of this possible
ground for error. See Jones, 463 U S. at 751-52.

B

For the issue certified by the district court, we engage in
a determnation of its nerits under AEDPA. Rodriguez clains that
his death sentence violates the Sixth and Fourteenth Amendnents
because he received | AC during his sentencing proceedings. As
di scussed, a petition for a wit of habeas corpus shall not be
granted with respect to any claimthat was adjudi cated on the
merits in state court proceedings unless the prior adjudication
“resulted in a decision that was contrary to, or involved an
unreasonabl e application of, clearly established federal |aw as
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determ ned by the Suprene Court of the United States.” 28 U S. C
8§ 2254(d). Again, a decision is contrary to clearly established
federal lawif it “reaches a | egal conclusion in direct conflict
wth a prior decision of the Suprenme Court or if it reaches a

different conclusion than the Suprene Court based on materially

i ndi stinguishable facts.” Mniel v. Cockrell, 339 F.3d 331, 337

(5th Gr. 2003), cert. denied, 540 U S. 1179 (2004). As also

di scussed, in ruling on the nerits, we defer to state court’s
factual findings unless they “resulted in a decision that was
based on an unreasonabl e determ nation of the facts in |ight of
the evidence presented in the state court proceeding.” 28 U S C
8§ 2254(d). Qur inquiry into reasonabl eness is objective, not
subjective, and we will not issue the wit as a result of our

i ndependent judgnent that the state habeas court “applied clearly

established federal |aw erroneously or incorrectly.” WIlIlians v.

Taylor, 529 U S. 362, 409-11 (2000). W presune correct the
factual findings of the state unless the petitioner “rebut[s] the
presunption of correctness by clear and convincing evidence.” 28
U.S.C. § 2254(e)(1).

Rodri guez contends that trial counsel neither investigated
nor presented evidence in relation to the etiol ogical origins of
his brain damage and the |ink between the damage to his brain’s
frontal | obes and his inpulsive nature. Rodriguez’s evidence
consists of witten statenents found in the institutional records
of the Orchard Creek Hospital, a psychiatric facility where
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Rodriguez was treated prior to his trial for Gee’s nurder, that
were known to his counsel but were not presented at his trial.
In addition, Rodriguez conplains that his jury did not hear a
neur o- psychol ogi st’ s opinion that his abusive upbringing, |engthy
drug addiction, and use of cocai ne danaged his brain’s frontal
| obes. He argues that this unproferred evidence could have
persuaded one juror to vote agai nst the death penalty.
Rodriguez admtted that his counsel at his state habeas
proceeding did not provide this claimto the state court.
Pursuant to 28 U . S.C. 8 2254(b)(1), Rodriguez should have fully
exhausted renedi es available to himin state court before
proceeding to federal court; he should have presented the

substance of his claimin the state court. Nobl es v. Johnson,

127 F. 3d 409, 420 (5th G r. 1997). “A habeas petitioner fails to
exhaust state renedies ‘when he presents material additional
evidentiary support to the federal court that was not presented

to the state court.’”” Kunkle v. Dretke, 352 F.3d 980, 988 (5th

Cr. 2003), cert. denied, 543 U. S. 835 (2004) (quoting G aham v.

Johnson, 94 F.3d 958, 968 (5th Gr. 1996)). See also More v.

Quarternman, 454 F.3d 484, 491 (5th Gr. 2006) (“Evidence is not

materi al for exhaustion purposes if it supplenents, but does not

fundanentally alter, the claimpresented to the state courts.”)

(internal quotations and citation omtted) (enphasis in
original).
I n assessing the exhaustion of Rodriguez’s IAC claimas it
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pertains to his counsel’s failure to investigate Rodriguez’s
brain damage, we | ook to Rodriguez’s diligence at the state
habeas level: “[A] failure to develop the factual basis of a
claimis not established unless there is a |ack of diligence .

Diligence . . . depends upon whether [petitioner] nmade a
reasonable attenpt, in light of the information avail able at the
time, to investigate and pursue clainms in state court ”
Wllianms, 529 U. S. at 430-32, 435 (2000).

Rodriguez clains that he could not present these pieces of
evidence in the state habeas proceedi ngs because he was not
provi ded enough resources to conduct his investigation. However,
the record shows that the Texas Court of Crimnal Appeals granted
Rodri guez $4,000 for investigative services in connection with
his state habeas proceeding.® As noted by the district court,
Rodri guez does not explain why he did not obtain at |east sone
neur ol ogi cal or psychological tests with the funds granted him
It is unclear whether Rodriguez exercised sufficient diligence at
t he state habeas | evel.
However, even if Rodriguez had exhausted his state renedies

for this claim his claimfails. See 18 U S.C. 8§ 2254(a)(2) (“An
application for a wit of habeas corpus nay be denied on the

merits, notwithstanding the failure of applicant to exhaust the

6 1n total, Rodriguez requested nore than el even thousand
dollars for investigative services, alnost half of which was
requested just days before his petition for wit of habeas corpus
was due.
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remedi es available in the courts of the State.”) Again,

Strickland governs Rodriguez’'s IAC claim 466 U S. 668 (1984).

In order to prevail, Rodriguez nust neet both the deficiency and

prejudi ce prongs of the Strickland test. 1d. at 687. As

di scussed, to prevail on the deficiency prong, Rodriguez nust
denonstrate that counsel’s representation fell bel ow an objective

st andard of reasonabl eness. Strickland, 466 U. S. at 687. I n

order to prove prejudice, Rodriguez nust show a reasonabl e
probability that but for his counsel’s deficient perfornmance, the
“additional mtigating evidence [was] so conpelling that there is
a reasonable probability that at |east one juror reasonably could
have determ ned that because of [the defendant’s] reduced noral
culpability, death was not an appropriate sentence.” Neal V.

Puckett, 286 F.3d 230, 241 (5th G r. 2002) (en banc) cert.

denied, 537 U. S. 1104(2003); see also Strickland, 466 U. S. at 695

(“[T] he question is whether there is a reasonable probability,
that, absent the errors, the sentencer . . . would have concl uded
that the bal ance of aggravating and mtigating circunstances did
not warrant death.”)

The evi dence does not support the contention that
Rodriguez’s trial counsel performed deficiently by not presenting
evi dence of Rodriguez’s brain damage. Trial counsel pursued a
mtigation case that descri bed Rodriguez as a changed person.

The jury heard abundant evi dence | essening Rodriguez’s noral
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cul pability and humani zing him They heard fromw t nesses who
descri bed Rodriguez as having refornmed his conduct through
religious studies following his incarceration in 1991 and that he
had a good disciplinary record while incarcerated. It is a
reasonabl e conclusion, and within trial counsel’s purview of

pr of essi onal judgnent, that evidence of brain damage to explain
Rodri guez’s viol ent behavior would counteract counsel’s
mtigation strategy. Evidence of Rodriguez’s pernmanent brain
damage presents the proverbial doubl e-edged sword: it could

bol ster the state’s case on future dangerousness w t hout
significantly reducing, if at all, Rodriguez’ s noral

bl amewor t hi ness.

Further, even if Rodriguez’s counsels’ perfornmance could be
descri bed as deficient, Rodriguez cannot denonstrate prejudice.
The jury found there was not sufficient mtigating evidence to
warrant inposition of a life sentence in lieu of the death
sentence. It is not reasonably likely that this outconme would
change if, assum ng arguendo, his counsel had not erred in

presenting this additional evidence. See Strickland, 466 U. S at

696.
|V
For the foregoing reasons, we AFFIRM the denial of habeas

relief and DENY Rodriguez’s request for a COA
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