United States Court of Appeals
Fifth Circuit

FILED
September 14, 2006

IN THE UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

Charles R. Fulbruge IlI
Clerk

No. 06-10150
Summary Cal endar

JOSEPH TARANTI NO
Plaintiff - Appellant
V.
DAl MLERCHRYSLER FI NANCI AL SERVI CES AMERI CAS LLC
Def endant - Appell ee

Appeal fromthe United States District Court
for the Northern District of Texas, Fort Wrth
No. 4:05-CV-569

Before KING H G3 NBOTHAM and GARZA, Circuit Judges.
PER CURI AM *

This suit grew out of the efforts of plaintiff-appellant
Joseph Tarantino to seek enpl oynent w th defendant-appell ee
Dai M er Chrysl er Financial Services Anericas LLC (“DCS”) in 2003.
The efforts were unsuccessful and Tarantino sued DCS in state
court in Texas, alleging that DCS owed Tarantino, as a

“prospective enployee,” a “duty to notify” himin a tinmely manner

Pursuant to 5THGQR R 47.5, the court has determ ned
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that he was declined for enploynent. The case was renoved to
federal court. The district court dism ssed Tarantino's
conplaint under FED. R CQv. P. 12(b)(6) for failure to state a
claim holding that, under the facts all eged, DCS had no | egal
duty to Tarantino, as a prospective enpl oyee, under Texas |aw.
The district court’s Menorandum Opi ni on and Order addressed not
only the facts alleged in Tarantino’s conplaint but also the
facts set out in Tarantino’s response to DCS' s notion to di sm ss,
“Igliving the plaintiff the benefit of every doubt.”

On appeal, Tarantino’ s brief continues to claimthat he
could allege additional facts that woul d support an alternative
theory of recovery, but (assum ng arguendo that setting such
facts out in his appellate brief would be tinely) he fails to set
out what those facts are. The main focus of his brief, however,
is on his argunent that the district court abused its discretion
in denying Tarantino’s notion for |eave to anend his pl eadi ng.
DCS points out that Tarantino’s only requested anendnment was
included in the “Request for Relief” section of his district
court brief where he asked for perm ssion to anend his conpl ai nt
if the district court were to determne that he failed to state a
claim Tarantino is correct that FED. R Cv. P. 15(a) does all ow
a plaintiff to anend its pleading once as a matter of course at
any tinme before a responsive pleading is filed. H's problem -
and it is a fatal problem- is that he never furnished the
district court with the substance of a proposed anendnent ot her
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than to allege nore facts and legal theories in his brief, facts
and theories which would not have prevented the dism ssal of his
case. Under the circunstances, the district court did not err in
failing to give Tarantino an opportunity to anend his pl eadi ng.
The theories he alludes to in his appellate brief would fare no
better.

The judgnent of the district court is AFFI RVED



