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GARWOOD: *

M chael MDade (MDade) appeals his conviction for bank
robbery and for “use and carry of a firearm” violations of 18
U S C 88 2113(a) and 924(c). H s sole contention on appeal is
that the trial court reversibly erred by all ow ng the governnent to
cross-examne his wfe about his alleged, uncharged drug use. W

assune, arguendo, that the district court erred but, finding the

! Per 5th Gir. R 47.5, the court has decided that this
opi ni on shoul d not be published and is not precedent except under
those limted circunstances set forth by 5th CGr. R 47.5.4.



clainmed error clearly harm ess, we affirm
FACTS AND PROCEEDI NGS BELOW

Around 12:30 p.m on January 8, 2005, a man wearing dark
clothes, a dark hat, and eyegl asses wal ked into the Wachovi a Bank
at 6000 Harris Parkway, Fort Wrth, Texas (Wachovia). He
approached Wachovia teller Janes Todd Mayo (Mayo) and gave Mayo a
note reading: “Attention teller, put 100s, 20s, 50s, 10s in bag.
No ink or funny noney. This is not a joke. You have two m nutes.

Quiet. Push no buttons.” After Mayo handed hima bag filled with

cash, the robber displayed a gun and told Mayo, “I just want to | et
you know this is for real.” The robber left Wachovia with over
$2, 000. 00.

On January 11, 2005, the robber’s photograph, taken by
Wachovi a’s surveillance canera, was published in a Crine Stoppers
bulletin in the Fort Wrth Star Tel egram newspaper. Evi dence was
recei ved without objection that the Fort Wrth Police Departnent
subsequent|ly received two phone calls (fromunidentified persons)
identifying McDade as the person shown in the photograph.

On April 18, 2005, Fort Wirth Police Oficer Don Ow ngs
(O ficer OM ngs) reviewed the case file. Oficer OMngs testified
that, after seeing the Crinme Stoppers tip, he conpared the robber’s
physi cal description giveninthe bank teller’s offense report with
i nformati on known about MDade and found simlarities. Oficer

Om ngs next obtained McDade' s photo. Noting a |ikeness to the



i ndi vidual in the bank surveillance photos, Oficer OMngs placed
McDade’s photo and five other photographs in a six-person
phot ospread to show to Wachovia teller Mayo. Mayo picked out
McDade’ s photo as the robber. O ficer Omngs next showed three
bank surveill ance photos of the robber to Marcie Hearn, who knew
McDade and who identified him as the individual in the bank
surveill ance pictures. Hearn was MDade's state parole officer,
but that particular information was not before the jury.

O ficer OMngs arrested McDade on May 2, 2005. A subsequent
search of McDade’s hone failed to uncover any itemconnected to the
robbery. Sanples of MDade’s handwiting were submtted to the
FBI's Questioned Docunents Unit, but the FBI was unable to
det erm ne whet her McDade wrote the bank robber’s demand note.

On June 15, 2005, a federal grand jury returned a two-count
i ndi ct ment agai nst McDade: Count One charged hi mw th bank robbery,
a violation of 18 U.S.C. § 2113(a), and Count Two charged himw th
“Use and Carry of a Firearm” a violation of 18 US C 8§
924(c) (1) (A (ii). MDade pleaded not guilty. Atrial occurred on
Septenber 12 and 13, 2005, but ended in jury deadl ock. The case
was tried again on Cctober 11, 2005.

At the second trial, MDade's defense included several
W t nesses’ testinony: d enview Baptist Church Pastor Roger Holl ar
(Pastor Hollar) testified that on Friday, January 7, 2005, he net

with McDade at the church office, where he arranged to hel p McDade



wth his car paynent. Pastor Hollar further testified that, also
on January 7, 2005, MDade received groceries fromhis church and
that, on January 17, 2005, the church helped MDade pay his
utilities bill. MDade s aunt and not her both testified that they
had never seen McDade wear the type of clothes worn by the bank
robber in the surveillance photos, and McDade’s wife testified that
McDade did not own such clothes. McDade’s aunt Edna Chiles
(Chiles) testified that McDade net her and his nother at Chiles’s
house around 12: 00 noon on January 8, 2005, stayed anywhere from 10
to 20 mnutes, and then went with Chiles and MDade’s nother to
McDade’s nother’s house to pick up food. Chiles testified that,
after McDade left, she and MDade' s nother sat around and tal ked
before going to church, arriving at church by 2:00 p.m MDade’s
mother simlarly testified. Chiles testified further that MDade
did not | ook |ike the person in the bank surveillance phot o because
of different facial features and differently shaped eyegl asses.

Also during the defense’s case-in-chief, MDade's wfe,
Gaendol yn McDade, stated that she and MDade were experiencing
financial difficulties at the tinme of the robbery. She answered in
t he negative when, on direct, defense counsel asked whether MDade
had any unexpl ai ned noney around the tine of the robbery or whet her
their financial situation had inproved at all:

“Q D d you notice a change in your finances
after January the 8th?

A. No, sir.
Q Dd Mchael show up with any noney he



couldn’t explain where he got it?

A. No, sir.
Q Did he show up with any noney at all?
A. No, sir.

Q D d he buy anything that you knew about
that he couldn’t explain how he bought it?

A. No, sir.

Q Wre your finances still just as tight as
they were after January 8th as they were
bef ore?

A Yes, sir.”

After defense counsel finished direct exam nation of Ms. MDade,
the prosecutor asked to approach the bench. The foll ow ng
di scussion occurred out of the jurors’ hearing:

“[Prosecutor]: Judge, | believe he's opened

the door to his drug use. | have a good faith

belief that he was using cocaine, and that’s

where the noney very well could have gone. He

asked her if there was any extra noney or

anything like that |aying around. I  have

information from the parole officer that he

was usi ng cocai ne when --

THE COURT: Well, he’s opened the door to it so

you can have at it.

[ Def ense Counsel]: | object to that, Your

Honor .”

The prosecutor then asked McDade’s wife, “Ms. McDade, were you
awar e t hat your husband was using cocaine during this tine period?”
McDade’'s wife replied, “No ma'am’” The prosecutor next asked
“Were you aware that he was -- had tested dirty on urinalysis?,” to
which the witness again responded, “No ma’am” Neither MDade’s
wfe nor any other witness called by him testified as to his
character or character for truthfulness. MDade hinself did not
testify. MDade s purported drug use was never again nentioned.

No evi dence was presented that McDade ever used or dealt in drugs.



No limting instruction, or instruction to disregard, was given,
nor did McDade ever request one.

On Cctober 11, 2005, the jury returned a guilty verdict on
both counts of the indictnment. The trial court sentenced MDade to
consecutive terns of 96 nonths’ inprisonnent for the bank robbery
charge, and 84 nonths’ inprisonnent for the use and carry of a
firearm MDade tinely appeal ed.

DI SCUSSI ON

We assune, arguendo only, that the two drug use questions
asked of MDade’s wife were inproper under United States v.
Beechum 582 F.2d 898 (5th Gr. 1978), and its progeny, or that, to
the extent potentially properly relevant (in respect to notive or
explaining the evidence of MDade not exhibiting post-robbery
cash), they were neverthel ess inproper because they were never
connected up by any evidence showi ng any drug use (or dealing) by
McDade. See, e.g., United States v. Ridl ehuber, 11 F. 3d 516, 522
(5th Cir. 1993).2 W |likew se assune, arguendo only, that MDade’s

generic objection was sufficient (but see United States v. Pol asek,

2 McDade does not assert on appeal, and did not assert

bel ow, that the prosecutor did not “have a good faith belief that
he was using cocaine” and “information fromthe parole officer
that he was using cocaine.” There is no evidence (apart from
McDade’s wife's negative answer to the two questions about her
know edge of this) he was not then using cocaine. The PSR states
(in a portion not objected to by McDade) that “In Decenber 2004,
he tested positive for cocaine, according to the defendant” and
he “stated he was associating with the wong people which led to
his drug use.”



162 F.3d 878, 883 (5th Cir. 1998)), and that the failure to ever
nmove to strike the questions or request alimting instruction (or
instruction to disregard) was not fatal to adequate preservation of
the objection (see Huddleston v. United States, 108 S. C. 1496
1501-02 & n. 7 (1988)) because the trial court sinply overrul ed the
objection rather than allowing the question conditionally or
subject to a proper showi ng of McDade’s drug use or dealing. See
United States v. Anderson, 933 F.2d 1261, 1273 (5th Gr. 1991).

Nevertheless, it is clear that fromthe record as a whol e t hat
any properly preserved error respecting allowance of the two drug
use questions was harm ess error under FED. R CRM P. 52(a). See,
e.g., United States v. WIllians, 957 F.2d 1238, 1244 (5th Cr.
1997).

McDade’ s wi fe answered the two brief drug-rel ated questions in
the negative, and there was no other nention by any w tness or
attorney, during testinony or in argunent to or wthin hearing of
the jury, concerning drugs. Conversely, there was strong evi dence
identifying McDade as the bank robber. Wachovia teller Mayo was
unequi vocal in his in-court identification of McDade and had anpl e
opportunity to observe him at close range during the robbery.
Prior to the robbery, Mayo had been trained “to | ook at people in
the event that there is sonething that happens to identify thent
i ncludi ng “nmaki ng special note of facial characteristics.” Myo

li kewise testified as to picking MDade's picture out of the



phot ographic line up, the separate picture being introduced in
evidence as well as the entire photographic spread. Hear n
testified that she had worked with MDade, helping himget a job
and seei ng how he was doi ng at any job he got, and had net with him
about ten tines. She identified MDade in court. She al so
identified McDade as the person shown in the bank surveillance
phot ographs and testified that she previously had done so when
shown t hose photographs by O ficer OM ngs. There was no doubt in
her m nd. The surveillance photographs were introduced in
evidence. O ficer OMngs corroborated Hearn’s testinony as to her
earlier having identified McDade fromthe surveill ance phot ogr aphs.
Hearn further testified that McDade wore gl asses and, though he
“was al ways between jobs,” he “dressed real sharp, real sharp.”?3
Hearn also testified that she did not see McDade in January 2005,
and he m ssed his January 12, 2005, appointnent with her.

McDade points out that the two drug use questions were not
asked in his first trial that ended in a hung jury and contends
that this fact denonstrates reversible error. However, the two
trials’ disparate outcones could as |likely have been due to other

factors.* For exanple, the record indicates that in the second

® I'ncluding “nice pants, nice shoes, silk shirts .

really nice shoes . . . alligator, ostrich . . .,” and often
wearing a “couple of gold necklaces, gold rings.”

* The testinony at the two trials was nuch the sanme except
that Hollar did not testify at the first trial. However, his
testinony at the second trial was inpeached by confusion as to

8



trial, but not the first, jurors were given individual copies of
t he bank surveillance phot os.

CONCLUSI ON

For the foregoing reasons, the judgnent of the district court

AFFI RVED.

dat es.



