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PER CURI AM *

Randy Ray Stewart appeals the sentence inposed following his
guilty plea conviction of false statenent on a | oan application,
inviolation of 18 U S.C. 8 1014. He argues that the district
court erred when it increased his offense |level by two levels for
sophi sticated neans pursuant to U S.S.G 8§ 2F1.1(b)(6)(C (2000).

The district court’s statenent at the sentencing hearing
regarding Stewart’s objection to the sophisticated neans
enhancenent is subject to varying interpretations. However, when

viewed in the context of the remaining portions of the sentencing

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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transcript and the record, it is clear that the district court
intended to overrule Stewart’s objection to the sophisticated
means enhancenent, as well as and as distinct fromthe objection
to the nore than m ni mal planni ng enhancenent, and that in doing
so it adopted the PSR and addendum s reconmmendati on and
rational e.

And the sophisticated neans enhancenent is supported by the
facts and rationale set forth in the PSR and addendum See

United States v. Caldwell, 448 F.3d 287, 290 (5th G r. 2006);

United States v. Cenents, 73 F.3d 1330, 1340-41 (5th Cr. 1996).

Stewart does not dispute those facts. Rather, he argues that the
district court erred because the same conduct that fornmed the
basis for the nore than m ni mal planni ng adj ust ment pursuant to
US S G 8 2F1.1(b)(2)(A) also fornmed the basis for the
sophi sti cat ed neans enhancenent pursuant to U S. S G

8§ 2F1.1(b)(6)(CO) .t Stewart’'s argunent msstates the basis for
bot h adjustnents. The PSR and addendum based the nore than

m ni mal pl anni ng enhancenent on the fact that Stewart’s offense
conduct involved repeated acts over a period of tinme - his

multiple attenpts to secure |loans for hinself and R&T Sal es using

1 W assunme, w thout deciding, that two enhancenents cannot
be based on the sane conduct. But see United States v. Adis, 429
F.3d 540, 549 (5th Gr. 2005) (concluding that two simlar
enhancenents, which were based on essentially the sane conduct,
could both apply);_United States v. Solonon, No. 00-11210, 2001
WL 1131955, at *1 (5th Cr. Sept. 21, 2001) (holding that both
enhancenents at issue here can apply even if they “overl ap”
because they “neasure different aspects of...behavior”).
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a false statenent on a |oan application and fal se statenents to
t he bank regarding his assets, incone, and collateral - while

t hey based the sophisticated neans enhancenent on the conplexity

of of fense conduct nore conplex that those sinple msstatenents
particularly Stewart’s instructing a bookkeeper to generate
separ ate books to support his nisstatenents.? Hence the district
court did not clearly err in concluding that Stewart’s offense

i nvol ved sophi sticated neans. See Caldwell, 448 F.3d at 290;

Clenents, 73 F.3d at 1340-41.

The district court’s judgnent is therefore AFFI RVED

2 Defendant briefly and obliquely suggests that the doubl e-
bookkeepi ng wasn’t of fense conduct, but we do not read that to be
an appeal of that issue.



