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Plaintiff-appellant Anne Joseph (“Joseph”), appearing pro
se, appeals froma district court’s order and judgnent in favor
of the Comm ssioner of Social Security’ s (“Conm ssioner”)
deci sion granting Joseph a closed period of disability. W
affirmthe district court’s order and judgnent for the reasons

that foll ow

"Pursuant to 5TH QRoUT RULE 47.5, the court has deternined
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5THQRaUT
RULE 47.5. 4.
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|. FACTUAL AND PROCEDURAL BACKGROUND

Anne Joseph filed an application for disability insurance
benefits on April 11, 2001. In the application, Joseph all eged
t hat she began havi ng back, neck, and shoul der probl ens on
Cctober 12, 1999, followi ng an autonobile accident. Joseph
further alleged that she had been unable to work since March 24,
2000, after a series of surgeries to address the accident-related
injuries. Joseph’s application for disability insurance benefits
was denied initially and deni ed agai n upon reconsi derati on.
Joseph then requested and was granted a hearing before an
Adm ni strative Law Judge (“ALJ").

On Septenber 27, 2002, a hearing took place before an ALJ to
adj udi cat e whet her Joseph qualified for disability insurance
benefits. At the hearing, Joseph testified and presented nedi cal
evidence. The ALJ, after considering the testinony and revi ew ng
t he extensive nedical record, concluded that Joseph was i ndeed
di sabl ed begi nning March 24, 2000, “due to synptons commensurate
with surgical recovery.” However, the ALJ al so found that
subsequent to June 12, 2001, Joseph experienced a nedical
i nprovenent related to her ability to work, and thus was no
| onger disabled. Therefore, the ALJ rendered a partially
favorabl e decision to Joseph, granting a “cl osed period of
disability” and conferring disability insurance benefits for the

peri od commenci ng March 24, 2000, and ending June 12, 2001.



Joseph appeal ed the ALJ's decision to the Appeals Council,
contendi ng that her disability had not ended in June 2001 but
rat her was ongoi ng. The Appeal s Council found no basis for
nmodi fyi ng the decision. Follow ng the decision by the Appeals
Council, Joseph filed suit in district court. The district
court, after referring the matter to a magi strate for
recommendati on, concluded that Joseph’s conpl aint contained no
merit. The district court dismssed the suit and granted
judgnent to the Conm ssioner. This appeal followed.

1. JURI SDI CTI ON AND STANDARD COF REVI EW

This court has jurisdiction over appeals fromall final
decisions of United States district courts. 28 U S . C § 1291.
Appel l ate revi ew of decisions by the Conm ssioner of Soci al
Security is limted to two inquiries: (1) whether the proper
| egal standard was applied; and (2) whether substantial evidence

supports the decision. Witers v. Barnhart, 276 F.3d 716, 718

(5th Gr. 2002) (citing Estate of Morris v. Shalala, 207 F.3d

744, 745 (5th Gr. 2000)). Substantial evidence requires “nore

than a mere scintilla” of evidence. Ri chardson v. Peral es, 402

U S 389, 401 (1971) (quoting Consol. Edison Co. v. NLRB, 305

U S 197, 229, (1938)). Substantial evidence “neans such
rel evant evidence as a reasonable m nd m ght accept as adequate
to support a conclusion.” 1d. This court may not re-weigh the

evidence in the record or substitute our judgnent for that of the



Comm ssioner. Harris v. Apfel, 209 F.3d 413, 417 (5th Cr

2000) .
[11. DI SCUSSI ON
Joseph raises a single point of error on appeal: that
substanti al evidence did not support the ALJ' s finding of non-
disability as of June 12, 2001. Thus, we consi der whet her
substanti al evidence supports the conclusion that Joseph was no
| onger entitled to disability benefits on the term nation date

selected by the ALJ. See Waters, 276 F.3d at 718 (approving

appel l ate review of substantial evidence in Social Security
disability cases).
A Term nation of Benefits Standards

When an ALJ grants disability insurance benefits to an
applicant for a closed period of disability, two decision-naki ng

processes occur. See Waters, 276 F.3d at 719 (describing the

differences between a “typical disability case” and a “cl osed
period case”). First, the ALJ finds the applicant disabled and
grants benefits. See id. Second, the ALJ engages in the
term nation decision-making process to find that the disability
ended at sone date prior to the hearing. 1d.
Under this latter process, disability benefits may be
termnated if there is substantial evidence denonstrating that:
(A) there has been any nedical inprovenent in the

i ndividual’s inpairnment or conbination of inpairnents



(other than nmedical inprovenent which is not related to

the individual’s ability to work), and

(B) the individual is now able to engage in substanti al

gainful activity.
42 U.S.C. 8§ 423(f)(1). The burden rests on the governnent “to
show that the claimant’s disability has ended as of the cessation
date.” Waters, 276 F.3d at 717. Consequently, benefits may be
termnated if the Conm ssioner proves (1) that there has been a
medi cal inprovenent related to the ability to work and (2) that
the beneficiary can engage in substantial gainful activity. See
42 U.S.C. § 423(f); 20 C.F.R § 404.1594(a).

The Social Security inplenenting regulations define a
medi cal inprovenent as a “decrease in the nedical severity of
[the] inpairnent(s) which was present at the tinme of the nost
recent favorable nedical decision” of disability. 20 C.F.R
8§ 404.1594(b)(1). The determnation of “a decrease in nedical
severity nust be based on changes (inprovenent) in the synptons,
signs and/or |aboratory findings associated with [the]
inpairment(s).” 1d. Additionally, a nedical inprovenent is
related to the ability to do work if the inprovenent creates an
“Increase in [the] functional capacity to do basic work
activities.” |d. 8§ 404.1594(b)(3). Finally, this court defines
substantial gainful activity as “work activity involving
significant physical or nental abilities for pay or profit.”

Newt on v. Apfel, 209 F.3d 448, 452 (5th Gr. 2000). The ability
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to engage in substantial gainful activity is determ ned through
an “objective assessnent of [the] functional capacity to do basic
work activities” and a consideration of vocational factors. 20
C.F.R § 404.1594(b)(5).

B. Substantial Evidence Supports a Finding of Mdical
| nprovenent Related to the Ability to do Wrk

In the instant case, the ALJ found that Joseph experienced a
medi cal inprovenent related to her ability to do work as of June
12, 2001. In particular, the ALJ found that the “nedical record
docunents good recovery fromsurgery and inprovenent in both
shoul der and neck synptons, w thout evidence of neurol ogical
deficits.” Additionally, the ALJ found that the nedical record
contai ned no objective evidence subsequent to June 12, 2001,
substantiating “recurrent or worsening synptons.” The ALJ
concl uded that Joseph had regai ned the capacity to performlight
wor k, subject to certain restrictions, as of the benefits
term nation date.

A review of the nedical record reveals that the ALJ' s
assessnent was apparently based on a surgery foll owup note dated

June 12, 2001, witten by Dr. WIkinson, the physician who

performed surgery on Joseph in March and June of 2000. In the
note, Dr. WIKkinson states that Joseph is “doing well” and
descri bes her range of novenent as “surprisingly good.” Dr.

W I ki nson further explains that Joseph can engage in “al nost

normal activity.” However, the note also cautions about



repetitive novenents, especially with respect to |lifting notions.
Fromthis followup note, the ALJ concluded that a nedica

i nprovenent had occurred and that Joseph could return to work
subject to the restrictions described by Dr. WIKkinson.

First, we agree with Joseph’s contention that Dr.

W ki nson’s use of the phrase “[i]n general she is doing well”
does not constitute evidence of an inprovenent in synptons or
signs. This is because Dr. W/ kinson used identical or
equi val ent | anguage in followup notes witten during the period
of disability identified by the ALJ. In fact, Dr. WIKkinson
apparently began every followup note with a generic statenent
that Joseph was doing “well” or “better.” 1In light of the fact
that the sane phrase appeared in the last followup note witten
during the period of disability, the | anguage shows at best a
continuation of the sane signs or synptons, not an inprovenent as
requi red under the inplenenting regulations. See 20 C. F.R

§ 404.1594(b) (1).

O her | anguage appearing in the June 12, 2001 foll ow up
note, however, provides nore than a scintilla of evidence in
support of a nedical inprovenent related to the ability to do
work. As a whole, the follow up note docunents the considerable
extent of recovery by Joseph and coul d reasonably be taken as
evi dence of a nedical inprovenent. Dr. WIKkinson describes
Joseph as having a “surprisingly good” range of novenent and
engaging in “alnost normal activity.” Such openly positive
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| anguage does not appear in prior followup notes witten by Dr.
W ki nson and represents a departure fromthe nore cautious
statenents in previous evaluations. A reasonable mnd could
accept the description of Joseph’s range of notion and activity
| evel as depicting inprovenents in the signs or synptons
associated with a surgical recovery. Mreover, Dr. WIKkinson’s
eval uation, especially of Joseph’s ability to do near norma
activity, could reasonably indicate an i nprovenent in Joseph’s
capacity to performlight work. Therefore, we concl ude that
substanti al evidence supports the finding that Joseph experienced
a nedical inprovenent related to her ability to work as of June
12, 2001.

Notwi t hst andi ng the foll owup note, Joseph contends that a
prescription note witten by Dr. WIkinson directing Joseph to
remain off work conclusively shows that she was still disabl ed.
The prescription, also witten on June 12, 2001, reads:
“[clontinue off work status pending next appt. on 10-9-01 9am”
First, as correctly noted by the Comm ssioner, this evidence was
not before the ALJ at the tinme the ALJ rendered its deci sion.
Nonet hel ess, even if the prescription note had been before the
ALJ, under this court’s precedent Dr. WIkinson's opinion on
Joseph’s ability to work woul d not have been entitled to any

special weight. See Frank v. Barnhart, 326 F.3d 618, 620 (5th

Cr. 2003); 20 CF.R 8§ 404.1527(e)(3). A treating physician's

nedi cal _opinion is entitled to special weight, but the
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determ nation of any | egal conclusions (such as the ability to
work) are reserved to the Comm ssioner. Frank, 326 F.3d at 620;
20 CF.R 8 404.1527(e)(1). The presence of this particular
prescription note does not dimnish the substantial evidence
supporting a finding of non-disability, nor is this prescription
note determnative in the ALJ' s disability inquiry.

C. Substantial Evidence Supports a Finding of the Ability to
Engage in Substantial Gainful Enploynent

Finally, the ALJ found that Joseph could engage in
subst anti al gainful enploynent because she could return to her
past relevant work as a Chinese linguist. See 20 C. F.R
8§ 404.1594(f)(7) (“[The Comm ssioner will] consider whether you
can still do work you have done in the past. |If you can do such
work, disability will be found to have ended.”). At the hearing
before the ALJ, Joseph’s enploynent record established that she
had previously worked as a Chinese |linguist. Joseph’s linguistic
work qualified as “past rel evant work” under the applicable
regul atory definition. See 20 CF.R 8 404.1560(b)(1). A
vocati onal expert testified that the restrictions recomended by
Dr. WIkinson did not preclude Joseph from working as a Chi nese
linguist. Based on this testinony, the ALJ concluded that Joseph
possessed sufficient residual functional capacity to undertake
light or sedentary work, including past relevant work as a
Chinese linguist. W find no error in the ALJ’s reasoni ng and

agree that substantial evidence supports the finding that Joseph



coul d engage in substantial gainful enploynent as of June 12,
2001.
' V. CONCLUSI ON
We hol d that substantial evidence supports the ALJ's finding
t hat Joseph was no | onger disabled as of June 12, 2001. The

district court’s order and judgnent are AFFI RVED
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