United States Court of Appeals

Fifth Circuit
FILED
IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH CIRCUI T March 15, 2007

Charles R. Fulbruge llI
Clerk

No. 06-10785
Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
M CHAEL THOVAS,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Northern District of Texas
USDC No. 4:05-CR-96-ALL

Bef ore DeMOSS, STEWART and PRADO, G rcuit Judges
PER CURI AM *

M chael Thomas appeal s the sentence inposed follow ng the
revocation of his supervised rel ease. He contends that pursuant

to United States v. Mares, 402 F.3d 511, 519 (5th Cr.),

cert. denied, 126 S. . 43 (2005), sentences, including those

i nposed upon revocation of supervised rel ease, are reviewed
under the reasonabl eness standard. Further, he argues that the
sentence i nposed was unreasonabl e because it substantially
exceeded the recommended range and the district court failed to

articulate fact specific reasons for inposing the sentence.

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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The Governnent has noved for dism ssal of the appeal or for
summary affirmance on the ground that this court | acks
jurisdiction to consider Thomas' s appeal under 18 U. S. C.

§ 3742(a)(4). Because Thomas cannot prevail on the nerits of his
appeal, we pretermt consideration of the jurisdictional issue.

See United States v. Weat hersby, 958 F.2d 65, 66 (5th Gr. 1992).

The Governnent’s notion for dism ssal of the appeal or for
summary affirmance is therefore denied. The Governnent’s
alternative request for an extension of tinme to file an appellate
brief is also denied as unnecessary.

This court need not decide the appropriate standard of
review for a sentence inposed upon revocation of supervised

release in the wake of United States v. Booker, 543 U. S. 220

(2005), because Thomas has not shown that his sentence was either

unreasonabl e or plainly unreasonable. See United States V.

H nson, 429 F.3d 114, 120 (5th Gr. 2005), cert. denied, 126 S

Ct. 1804 (2006). Thomas was subject to a five-year statutory
maxi mum sent ence upon revocation of his supervised rel ease on
Counts One and Two, and a two-year statutory maxi mum sentence on
Count Four. See 18 U. S.C. 88 924(a)(2), 3559(a)(1l) and (3),
3583(e)(3); 21 U.S.C. 88 841(b)(1)(A(iii), 846. The Sentencing
Gui del i nes recommended a prison termof between 7 and 13 nont hs
based on Thomas’'s Grade C violations and his crimnal history
category of V. See U S.S.G 8§ 7Bl.4(a). Therefore, the

consecutive nine-nonth terns of inprisonnent on each count
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foll owed by concurrent 24-nonth terns of supervised release on
Counts One and Two were within the recommended range and neit her

unreasonabl e nor plainly unreasonable. See Hi nson, 429 F.3d at

120; United States v. Gonzal ez, 250 F.3d 923, 925-29 (5th G

2001).
AFFI RVED;, MOTI ON FOR DI SM SSAL OR SUMMARY AFFI RVANCE DENI ED;

ALTERNATI VE REQUEST FOR EXTENSI ON OF TI ME DENI ED AS UNNECESSARY



